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Executive summary

This policy and guidance manual has been updated to reflect ongoing development and
changes in the commissioning and contractual management landscape. This suite of
policies should be followed by all commissioners of NHS Primary Medical Care. This
approach ensures that all commissioners, providers and most importantly patients are
treated equitably and that NHS England and CCGs meet their statutory duties.

Provisions during the Covid pandemic

This update is being made in a pandemic and it is recognised that the challenges this
presents may require flexibility in how commissioners exercise their commissioning
and contractual management responsibilities.

Statutory duties remain and commissioners have a critical role to play in supporting

both the recovery and maintance of general practice services and may also be faced

with further outbreaks. Co mmi ssi oner sé responsi balsbities fo
remain.

In this context commissioners should ensure that their contractual management

responsibilities are aligned with the following principles:

1 Recovery progress in response to the resumption of contractual responsibilities will
be clinically led. Commissioners will support through a range of local mechanisms,
including partnership working with Local Medical Committees and Primary Care
Network Leaders.

1 The scope and/or pace of recovery will not be uniform across GP practices.
Commissioners will recognise the context in each practice will be different including
the starting point prior to the pandemic, the impact of how the pandemic presented;
and, practice decisions on workload prioritisation in response.

1 There is no single test or set of rules that can be applied in coming a judgement
about whether a practicesd capacity to addr
the pandemic and/or its recovery progress will or have resulted in contractual
compliance. Again, commissioners will need to take into account the individual
practice context and will recognise getting the best from relationships is achieved
through a focus on problem solving.

1 Support for GP practices should always come before the use of contractual
sanctions, unless there are serious breaches or safety concerns, including pre
Covid action plans

1 Commissioners will continue to work collaboratively with CQC as required
concerning any services identified as high risk (see Part A, Chapter 5 (Working
Together i Commissioning and Regulating

1 Local systems for identifying variation in quality and safety will be maintained/in
place and will continue to be guided by Assurance Framework Contract Review
(see Part B, Chapter 2).

As part of the co-commissioning strategy, as of 1 April 2020, 98% of Clinical
Commissioning Groups (CCGs) have responsibility for commissioning and contract
monitoring GP services in their locality, with NHS England maintaining overall
accountability. Local Offices of NHS England retain responsibility for commissioning
and monitoring the performance of GP services for the remaining CCGs.



In 2016, the first ¢°olicy Bookéfor Primary Medical Services was published (Gateway

Ref 04171), which provided commissioners of GP services with the context, information

and tools to commission and manage GP contracts. The O pol i csupelsededk 6 was
in November 2017 by the Primary Medical Care Policy and Guidance Manual (PGM)

which was last refreshed in April 2019.

A

NHS England is committed to reviewingt he PGM, it 6s wuandthend appli
feedback received each year. The amendments and additions of this refresh are
summarised below.

Due to the Covid-19 pandeminc, there is a pause on Pirmary Care Activity Report
(PCAR) data collection for 2019/20.

The PGM is divided into 4 parts (A-D). Templates have been embedded as extractable
documents for easier onward use.

Part A1 Excellent Commissioning and Partnership Working

1 Introduction T AddedLinks to suite of Health Education England e-
learning modules to support commissioners

2 Abbreviations and Acronyms i No Change

3 Commissioning Described i Minor amendments reflecting the outcome of
CCGs merger programme

4 General Duties of NHS England (including addressing health inequalities i No
Change

5 Working Together i Commissioning and Regulating i Minor factual

accuracy amendments

Part B General Contract Management

1 Contracts Described i Minor amendments

2 Assurance Framework Contract Review I Minor amendments to reflect
PCN membership and PCN workforce and estate guidance

3 Managing Patient Lists i Minor amendment relating to safeguarding

4 GP Patient Registration Standard Operating Principles for Primary Medical
Care i No change

5 Temporary Suspension to Patient Registration T Minor amendments to
strengthen list closure

6 Special Allocation Scheme (SAS) T Minor Amendments

7 Contract Variations (templates available) i Additions to strengthen

Incorporation and Disincorporation and practice mergers
8 Managing a PMS Contract orioMochengght to a G
9 Practice Closedown (Planned / Scheduled) i Minor Amendments
10 Discretionary Payments (made under Section 96) i No change
11 National Procurement Support Contract i Minor amendment to strengthen
procurement of APMS and Caretaker GP services



12 Premises Running Costs and Service Charges i Minor amendments to
strengthen eligibility criteria. Additions on PCN workforce and estates.
13 Sub-contracting of Clinical Services 1 Minor amendments

Part C1 When things go wrong

1 Contract Breaches, Sanctions and Terminations i No change

2 Unplanned / Unscheduled and Unavoidable Practice Closedown i Minor
amendment i links to PCSS information

3 Death of a Contractor i MinorAmendment

4 Managing Disputes i No amendment

5 Adverse Events (e.g. flood fire) i Separated from chapter 3 to form a new
chapter

Part DT General

1 GP IT Operating Model: Data and Cyber Security Arrangements 1 Minor

amendments

2 Protocol in respect of locum cover or GP performer payments for parental
and sickness leave i No amendment

3 Guidance Note: GP Practices serving Atypical Populations T No
Amendment

NHS England recognises the scale and pace of change in Primary Medical Care
commissioning, service delivery and redesign. As such it is committed to reviewing this
policy and guidance regularly, to ensure it supports the commitments set out in the
General Practice Forward View, Next steps onthe Five Year Forward View and with
changes in legislation and regulation.
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1 Il ntroducti on

1.1 Introduction
1.1.1 NHS England became responsible for direct commissioning of primary care
services on 1 April 2013 and since then, the emergence of co-commissioning
has seen upwards of 95% of CCGs taking on delegated authority. This revised
policy book willrefert o 6 The Commi ssioner & which incl
within in NHS England that still commission Primary Medical Care and CCGs
with delegated authority.

This policy has been reviewed and refined in light of:

Increased CCG delegation;
feedback from users;
engagement with stakeholders;

the introduction of Primary Care Networks and

= =4 4 A4 -2

contractual and regulatory changes.

1.1.2 This policy and guidance manual provides new and revised policies to support a
consistent and compliant approach to primary care commissioning across
England.

1.1.3 The manual will aim to identify sections which describe mandatory functions (i.e.
those absolutely defined in legislation and law) versus those which are provided
as guidance or best practice.

1.1.4 This manual is supported by a suite of e-learning modules to provide
commissioners a deeper appreciation of some of the more complicated
commissioning or contract management scenarios they may face and
complement the content within the manual. A link to each can be found in the
following sections and you will need to create a user account with Health
Educati on Heamihgfor Hedlthcare to access them;

1 PartB1 Chapter 7 Contract Variation (7.14): Approving GP
Practice Boundary Changes https://portal.e-
Ith.org.uk/Component/Details/646429

1 Part B1 Chapter 6: Special Allocation Schemes (SAS)
https://portal.e-lfh.org.uk/Component/Details/647035

1 Part B1 Chapter 7 Contract Variation (7.10): GP Contractor
Changes: Incorporation And Novation



https://portal.e-lfh.org.uk/Component/Details/646429
https://portal.e-lfh.org.uk/Component/Details/646429
https://portal.e-lfh.org.uk/Component/Details/647035

9 https://portal.e-Ifh.org.uk/Component/Details/647038

1 Part CiT Chapter 2 Unplanned / Unscheduled and Unavoidable
Practice Closedown: Handling threats to the continuity of GP
services

https://portal.e-Ifh.org.uk/Component/Details/647041

1 PartB1 Chapter 11 NHS England Procurement Support Contract
and National Procurement Tool: Developing a Primary Medical
Care Service Procurement Strategy

1 https://portal.e-Ifh.org.uk/Component/Details/647056

Each module should take between 30-40 minutes to complete and there is a
short self-assessment at the end of each module with results provided
immediately.

1.2 Structure
1.2.1 A number of new policies have emerged since the policy book was first
published and these have been incorporated in to this manual. The PGM is
structured into four main sections for ease of navigation. These are:
1 Part A1 Excellent Commissioning and Partnership Working
1 Part B1 General Contract Management
1 Part Ci When things go wrong
1

Part D17 General

1.2.2 NHS England will update and refine policies periodically and following changes
in legislation, contracts or central policy and guidance. Users of this manual are
advised this is a controlled document and the most up to date version should
alwaysbeused. That is, the version which is publ |

website www.england.nhs.uk

1.3 Transitional arrangements
1.3.1 This Policy and Guidance Manual (PGM) replaces all previous versions. In
addition, we have embedded as chapters some other related policy / guidance
that have been published by NHS England as standalone documents since the
original 60Pol i cy Buy@KE® The precespea dntl precddweas | n
set out in this PGM must be followed where a matter arises after the date of
publication of this PGM.


https://eur01.safelinks.protection.outlook.com/?url=https%3A%2F%2Fportal.e-lfh.org.uk%2FComponent%2FDetails%2F647038&data=04%7C01%7Cdanny.parrott%40atos.net%7Cb2c8be08ccfe452c66c308d8fb6f2899%7C33440fc6b7c7412cbb730e70b0198d5a%7C0%7C0%7C637535802143909469%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C1000&sdata=ggyFIWAVe3KvSWUl2CccqfxriS55x%2FbRp1pECgFv0Go%3D&reserved=0
https://portal.e-lfh.org.uk/Component/Details/647041
https://eur01.safelinks.protection.outlook.com/?url=https%3A%2F%2Fportal.e-lfh.org.uk%2FComponent%2FDetails%2F647056&data=04%7C01%7Cdanny.parrott%40atos.net%7Cb2c8be08ccfe452c66c308d8fb6f2899%7C33440fc6b7c7412cbb730e70b0198d5a%7C0%7C0%7C637535802143914448%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C1000&sdata=tyybizSnoyHq%2B99aFja1RuXwZ3xbLrgXUQMZ895Z0vI%3D&reserved=0
http://www.england.nhs.uk/

1.3.2

1.3.3

Where a matter arose prior to the publication of this policy book (and the parties
are therefore following a previous policy) the parties should continue to follow
that previous policy as this would have been the expectation of the parties.
Parties following a previous policy should consider switching to the relevant
policy set out in this policy book if there is a natural transitional point in the

matter and provided all parties agree.



2 Abbreviations and Acronyms

2.1 Abbreviations and Acronyms

2.1.1 The following abbreviations and acronyms are used in the medical policies:



5YFV 5 Year Forward View
ACO Accountable Care Organisation
APMS Alternative Provider Medical Services

APMS Directions

Alternative Provider Medical Services Directions

CCG Clinical Commissioning Group
CQC Care Quality Commission

FHSAU Family Health Services Appeal Unit
GMS General Medical Services

GMS Regulations

The National Health Service (General Medical

Services Contracts) Regulations 2015

GMS SFE General Medical Services Statement of Financial
Entitlements Directions 2013

GP General Practitioner

GPVF General Practice Forward View

HWB Health and Wellbeing Board

LMC Local Medical Committee

MCP Multispecialty Community Provider

NBM New Business Models

NCM New Care Models

NHS Act National Health Service Act 2006

NHS BSA NHS Business Services Authority

NHSR NHS Resolution

PACS Primary and Acute Care Systems




PCA Primary Care Appeals (Part of NHSR)

PCSE Primary Care Support England (delivered by
Capita on behalf of NHS England)

PCN Primary Care Network
PHSO Parliamentary and Health Service Ombudsman
PMS Personal Medical Services

PMS Regulations  The National Health Service (Personal Medical

Services Agreements) Regulations 2015

TUPE Transfer of Undertakings (Protection of
Employment) Regulations 2006

Staff working with the NHS may also find this acronym buster helpful (which provides a
broader list of NHS acronyms in use beyond this document), alongside
our understanding the NHS section.



http://www.nhsconfed.org/acronym-buster
https://www.england.nhs.uk/participation/nhs/

3 Commi ssioning Described

3.1 Commissioning Arrangements

3.2 Introduction

3.2.1 Since 1 April 2020, as a result of the CCG mergers programme, the number of
CCGs has reduced to 135 with 98% of those with delegated authority. This
chapter provides an overview of the models of co-commissioning and how the
policies reflect the involvement of CCGs under different co-commissioning
models. This will become less relevant as the remaining CCGs take on

delegation.
3.3 Background

3.3.1 In May 2014, NHS England invited CCGs to come forward with expressions of
interest to take on an increased role in the commissioning of primary care
services. The intention was to empower and enable CCGs to improve primary
care services locally for the benefit of patients and local communities.

3.3.2 The scope of primary care co-commissioning for 2015/16 was primary medical
services only.

3.3.3 CCGs could choose which form of co-commissioning they would like to adopt:

greater involvement in primary care decision-making;
joint commissioning arrangements; or

delegated commissioning arrangements.

3.3.4 In 2020/21 132 CCGs (out of 135) had delegated arrangements, 2 CCGs had

joint commissioning arrangements and 1 CCGhad6 gr eat er i.nvol vemen



3.4 Co-commissioning Models:

3.5 Greater involvement in primary care co-

commissioning:

Greater involvement in primary care co-commissioning is an invitation to CCGs to
collaborate more closely with NHS England to ensure that decisions taken about
healthcare services are strategically aligned across the local health economy.3.5.2
CCGs who wish to have greater involvement in primary care decision making could
participate in discussions about all areas of primary care including primary medical
care, eye health, dental and community pharmacy services, provided that NHS England
retains its statutory decision-making responsibilities and there is appropriate

involvement of local professional networks.

3.6 Joint commissioning arrangements:

3.6.1 A joint commissioning model enables one or more CCGs to assume
responsibility for jointly commissioning primary medical services with NHS
Engl and, either through a joint committee
commissioning arrangements allow CCGs and NHS England to more effectively
plan and improve the provision of out of hospital services for the benefit of

patients and local populations.

3.6.2 The functions that joint committees cover include:

1 GMS, PMS, APMS contracts, (including the design of PMS and APMS contracts,
monitoring of contracts, taking contractual action, such as issuing
breach/remedial notices, and terminating a contract;
T newly designed enhanced services (ALocal I
ADi rected Enhanced Services (DES)o0);
design of local incentive schemes;
the ability to establish new GP practices in an area,;

approving practice mergers; and

=2 =/ =4 =

making decisions on O0discretionaryd payme.]

and



T

3.6.3

3.6.4

3.7.1

3.7.2

where appropriate considerations in relation to primary care and the

development of MCP/PACS arrangements.

Joint commissioning arrangements exclude individual GP performance
management (medical performersd | ist for
England is also responsible for the administration of payments and list

management.

CCGs have the opportunity to discuss dental, community optometry and

community pharmacy commissioning with NHS England and local professional

networks but have no decision making powers over general optometry or

community pharmacy services commissioned under the regulations. However,

CCGs do have the opportunity to commission local enhanced services from

community pharmacy and optometry providers.

3.7 Delegated commissioning arrangements:

Delegated commissioning is an opportunity for CCGs to assume full
responsibility for commissioning general practice services. Legally, NHS
England retains the residual liability for the performance of primary medical care
commissioning. Therefore, NHS England will require robust assurance that its
statutory functions are being discharged effectively. CCGs continue to remain
responsible for discharging their statutory duties, for instance, in relation to the
quality, financial resources and public participation.

The following primary care functions are included in delegated arrangements:

GMS, PMS, APMS (including the design of PMS and APMS contracts,

monitoring of contracts, taking contractual action, such as issuing

breach/remedial notices, and removing a contract);

newly designed enhanced services (fALocal
ADirected Enhanced Services (DES)o0);

design of local incentive schemes as an alternative to the Quality and Outcomes
Framework (QOF);

the ability to establish new GP practices in an area,

approving practice mergers; and



T
3.7.3

3.7.4

3.7.5

3.8.1

3.8.2

3.8.3

3.84

3.8.5

3.8.6

making decisions on oO0discretionary?o

Where a CCG is considering developing an MCP / PACS arrangement, it should
discuss this with NHS England to consider the implications in relation to
delegated co-commissioning and the involvement of NHS England.

Delegated commissioning arrangements exclude individual GP performance
management (medical performersd | i st
England is also responsible for the administration of payments and list

management.

Paragraph 3.6.4 also applies to delegated commissioning arrangements

3.8 Co-Commissioning and Primary Care Policies:

For the purposes of the primary care policies, the Commissioner of the primary
care service is not referred to by name but simply as the "Commissioner”. This is
to reflect the fact that for primary medical services, the identity of the
Commissioner in an area will depend on the model of co-commissioning that the
CCG has adopted:

Where a CCG has adopted greater involvement in primary care co-
commissioning, the Commissioner will usually be NHS England;

Where a CCG has adopted joint commissioning arrangements, the
Commissioner will usually be NHS England and the CCG acting under the
governance of the joint committee; and

Where a CCG has adopted delegated commissioning arrangements, the

Commissioner will usually be the CCG.

Although CCGs may assume the role of the Commissioner for the purposes of
the policies, legally NHS England retains the residual liability for the performance
of primary medical care commissioning. There will be matters which have not
been delegated to CCGs or are not able to be carried out by a CCG in which
case the Commissioner will be NHS England.

The primary care policies that cover dental, community eye health and pharmacy
services retain the reference to Commissioner but for 2015/16 this is NHS

England.

payme:i



3.8.7 Where a CCG is operating under the joint commissioning arrangements, the

3.8.8

3.8.9

CCG and NHS England should review the governance arrangements to ensure

each is aware of its responsibilities as Commissioner.

Under delegated commissioning arrangements, a CCG will have agreed on a
delegation agreement with NHS England. This document will set out for what
matters the CCG has decision-making responsibilities. Where the delegation
agreement sets out obligations on the CCG, e.g. liaising with NHS England in
relation to managing disputes, the relevant primary medical policy refers to the

delegation agreement and highlights relevant points.

Equality and Health Inequalities:

3.8.10 CCGs and NHS England have legal duties in respect of equality and health

3.9.1

3.9.2

3.9.3

inequalities. Supporting guidance has been issued within the 2020-2021

Planning and Contracting Guidance, Guidance for NHS Commissioners on

equality and health inequalities legal duties. A number of data and analysis tools

are published by Public Health England (e.g. the Inequalities Calculation Tool).

In the commissioning and operational implementation of primary medical
services due regard should be given to these duties. Further detail is also
provided in the next section.

3.9 Primary Care Networks

Since the NHS was created in 1948, the population has grown and people are
living longer. Many people are living with long term conditions such as diabetes
and heart disease, or suffer with mental health issues and may need to access
their local health services more often.

To meet these needs, practices have begun working together and with
community, mental health, social care, pharmacy, hospital and voluntary
services in their local areas in primary care networks (PCNSs).

PCNs build on the core of current primary care services and enable greater
provision of proactive, personalised, coordinated and more integrated health and
social care. Clinicians describe this as a change from reactively providing
appointments to proactively caring for the people and communities they serve.
Where emerging primary care networks are in place in parts of the country, there

are clear benefits for patients and clinicians.


https://www.england.nhs.uk/publication/nhs-operational-planning-and-contracting-guidance-2020-21/
https://www.england.nhs.uk/publication/nhs-operational-planning-and-contracting-guidance-2020-21/
https://www.england.nhs.uk/wp-content/uploads/2015/12/hlth-inqual-guid-comms-dec15.pdf
https://www.england.nhs.uk/wp-content/uploads/2015/12/hlth-inqual-guid-comms-dec15.pdf
https://www.gov.uk/guidance/phe-data-and-analysis-tools#health-inequalities

3.94

3.9.5

3.9.6

3.9.7

3.9.8

Refreshing NHS Plans for 2018-19 set out the ambition for CCGs to actively

encourage every practice to be part of a local PCN so that these cover the whole
country as far as possible by the end of 2018/19. Primary care networks will be
based on GP registered lists, typically serving natural communities of around
30,000 to 50,000. They should be small enough to provide the personal care
valued by both patients and GPs, but large enough to have impact and
economies of scale through better collaboration between practices and others in

the local health and social care system.

As part of the GP contract five-year framework announced in January 2019, A
PCN contract was introduced from 1 July 2019 as a Directed Enhanced Service
(DES). Its goal is to ensure general practice plays a leading role in every PCN
and means much closer working between networks and their Integrated Care
System. This is supported by a PCN Development Programme which is being

centrally funded and locally delivered.

By 2023/24, the PCN contract is expected to invest £2.376 billion, or £1.90
million per typical network covering 50,000 people. This will include funding for
around 26,000 more health professionals including additional clinical
pharmacists, physician associates, first contact physiotherapists, community
paramedics and social prescribing link workers. Bigger teams of health
professionals will work across PCNs, as part of community teams, providing
tailored care for patients and will allow GPs to focus more on patients with

complex needs.

Find out more through case studies from across the country where primary care

networks are already making a difference to staff and patients.

In March 2020 , NHS England published Network Contract Directed Enhansed

Services i Contract specification 20/21 PCN Requirements and entitlements ,

additional information to assist commissioners and providers in further

developing PCNSs.


https://www.england.nhs.uk/deliver-forward-view/
https://www.england.nhs.uk/publication/?filter-keyword=network&filter-category=gp&filter-publication=case-study&filter-date-from=&filter-date-to=
https://www.england.nhs.uk/publication/des-contract-specification-2020-21-pcn-entitlements-and-requirements/
https://www.england.nhs.uk/publication/des-contract-specification-2020-21-pcn-entitlements-and-requirements/
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41.1

4.1.2

4.1.3

4.1.4

4.1.5

4.1.6

4.1.7

4.1 Introduction

This chapter outlines the general duties that NHS England must comply
with that are likely to affect the decisions it takes regarding the provision of
primary care.

CCGs carrying out co-commissioning under delegated authority do so on behalf
of NHS England. Such CCGs need to comply with NHS England's legal duties
when doing this T this is set out in the co-commissioning Delegation Agreement.
Therefore, this chapter is also relevant to co-commissioning CCGs.

In many instances the duties placed on NHS England are mirrored by similar
duties placed on CCGs. Where this is the case we have highlighted the
equivalent CCG duty. However, this note does not cover any further CCG duties
that apply only to CCGs and not to NHS England. In this chapter
"commissioners" refers to NHS England and any CCGs carrying out co-
commissioning.

There are many general duties on commissioners. It is important that
decision-makers are familiar with all these duties because if a duty has not
been complied with when a decision is taken, that decision can be challenged
in the courts on the grounds that it is unlawful.

This guidance looks at the general duties that commissioners are required to
comply with that are most applicable to primary care, providing examples to
illustrate how they might affect decision making.

Reference should be made to the previous chapter on delegated commissioning
arrangements for primary care. As has been noted, under such arrangements
NHS England retains the legal responsibility for compliance with the duties in
respect of primary medical care commissioning. Accordingly, NHS England will
require assurance that its statutory functions are being discharged effectively by
a CCG. This underlines the importance of compliance with the duties outlined in
this chapter.

In the text box below is a summary of the duties that are covered by this
chapter. The chapter (from 2 onwards) goes on to look at each of the duties in
more detail. A table of contents is also provided for clarity.

I Duties of NHS Engl and

(i
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Summary of duties covered by this chapter:

Equality and Health Inequalities duties

a) Equality Act 2010

4.1.8 The Equality Act 2010 prohibits unlawful discrimination in the provision of services
on the grounds of age, disability, gender reassignment, marriage and civil
partnership, pregnancy and maternity, race, religion or belief, sex and
sexual orientation. These are the "protected characteristics".

4.1.9 As well as these prohibitions against unlawful discrimination, the Equality Act

2010 requires commissioners to have "due regard" to the need to:
4.1.9.1 eliminate discrimination that is unlawful under the Equality Act;

4.1.9.2 advance equality of opportunity between people who share a relevant

protected characteristic and people who do not share it; and

4.1.9.3 foster good relations between persons who share a relevant protected
characteristic and persons who do not share it.

This can require NHS England to take positive steps to reduce inequalities

4.1.10 The duty is known as the public sector equality duty or PSED (see section 149 of the
Equality Act 2010). The Equality Act 2010 also imposes (through Regulations made
under the Act) particular inequality related duties on commissioners. Failure to

comply with these specific duties will be unlawful.

b) NHS Act 2006 (as amended by the Health and Social Care Act 2012)

4.1.11 Under the NHS Act 2006 (as amended by the Health and Social Care Act 2012)

commissioners also have a duty to have regard to the need to:-

4.1.11.1 reduce inequalities between patients with respect to their ability to access

health services; and

4.1.11.2 reduce inequalities between patientswith ~ respect to the

outcomes achieved for them by the provision of health services

4.1.11.3 (in respect of NHS England, see section 13G of the NHS Act 2006; and, in
respect of CCGs, see section 14T of the NHS Act 2006)

Other non-equality and health inequalities related duties

The "Regard Duties"




4.1.12 In addition to the above, there are other obligations on commissioners to "have
regard" to particular factors. These are set out in the NHS Act 2006 (as amended by
the Health and Social Care Act 2012). The other "Regard Duties" are:

4.1.12.1 the duty to have regard to the desirability of allowing others in the
healthcare system to act with autonomy and avoid imposing
unnecessary burdens upon them, so far as this is consistent with the interests
of the health service (in respect of NHS England, see section 13F of the NHS
Act 2006)

4.1.12.2 the duty to have regard to the need to promote education and training of
those working within (or intending to work within) the health service (in respect of
NHS England, see section 13M of the NHS Act 2006; and, in respect of CCGs, see
section 14Z of the NHS Act 2006)

4.1.12.3 the duty to have regard to the likely impact of commissioning decisions on
healthcare delivered in areas of Wales or Scotland close to the border with
England (in respect of NHS England, see section 130 of the NHS Act 2006)

The "View To Duties"

4.1.13 The "View To Duties" are:

4.1.13.1 the duty to act with a view to delivering services in a way that promotes
the NHS constitution (in respect of NHS England, see section 13C(1)(a) of the
NHS Act 2006; and, in respect of CCGs, see section 14P of the NHS Act 2006)

41.13.2 the duty to act with a view to securing continuous improvement in the
quality of services in health and public health services (in respect of NHS England,
see section 13E of the NHS Act 2006; and, in respect of CCGs, see section 14R of
the NHS Act 2006)

4.1.13.3 the duty to act with a view to enabling patients to make choices
about their care (in respect of NHS England, see section 131 of the NHS Act 2006;
and, in respect of CCGs, see section 14R of the NHS Act 2006)

4.1.13.4 the duty to act with a view to securing integration, including between
health and other public services that impact on health, where this would improve
health services (in respect of NHS England, see section 13N of the NHS Act 2006;
and, in respect of CCGs, see section 14Z1 of the NHS Act 2006)

The "Promote Duties"

4.1.14 The "Promote Duties" are:




41.14.1 the duty to promote awareness of the NHS Constitution among
patients, staff and members of the public (in respect of NHS England, see
section 13C(1)(b) of the NHS Act 2006; and, in respect of CCGs, see section
14P(1)(b) of the NHS Act 2006)

4.1.14.2 the duty to promote the involvement of patients and carers in decisions
about their own care (in respect of NHS England, see section 13H of the NHS
Act 2006; and, in respect of CCGs, see section 14U of the NHS Act 2006)

4.1.14.3 the duty to promote innovation in the health service (in respect of NHS
England, see section 13K of the NHS Act 2006; and, in respect of CCGs, see
section 14X of the NHS Act 2006)

4.1.14.4 the duty to promote research and the use of research on matters
relevant to the health service (in respect of NHS England, see section 13L of
the NHS Act 2006; and, in respect of CCGs, see section 14Y of the NHS Act 2006)

The "Involvement Duty"

4.1.15 Commissioners have a duty to make arrangements to secure that service users

and potential service users are involved in:
4.1.15.1 the planning of commissioning arrangements by commissioners;

41.15.2 the commissioners' development and consideration of proposals for
changes to commissioning arrangements, if the implementation of the proposals
would impact on the range of health services available to service users or the

manner in which they are delivered; and

4.1.15.3 the commissioners' decisions affecting the operation of commissioning

arrangements, if those decisions would have such an impact.

(in respect of NHS England, see section 13Q of the NHS Act 2006; in respect of
CCGs, see section 14722 of the NHS Act 2006)

Duty to act fairly & reasonably

4.1.16 Commissioners have a duty to act fairly and reasonably when making its

decisions. These duties come from case law that applies to all public bodies.
Duty to obtain advice

4.1.17 Commissioners have a duty to "obtain appropriate advice" from persons with a
broad range of professional expertise (in respect of NHS England, see section 13J of
the NHS Act 2006; and, in respect of CCGs, see section 14W of the NHS Act 2006)




42.1

4.2.2

4.2.3

Duty to exercise functions effectively

4.1.18 Commissioners have a duty to exercise their functions effectively, efficiently and
economically (in respect of NHS England, see section 13D of the NHS Act 2006; and,
in respect of CCGs, see section 14Q of the NHS Act 2006)

Duty not to prefer one type of provider
4.1.19 Commissioners must not try to vary the proportion of services

delivered by providers according to whether the provider is in the

public or private sector, or some other aspect of their status.

4.2 Equality and Health Inequalities Duties

This section considers equality and health inequality duties. First, the duties under
the Equality Act 2010 are considered followed by the other health inequality-
related duties.

a) EQUALITY ACT 2010

Commissioners have both general and specific equality related duties under the
Equality Act 2010. The general duty can be found in section 149 of the Equality
Act. Itis known as the public sector equality duty or the PSED. The specific duties
are imposed on commissioners by secondary legislation, namely the
Equality Act 2010 (Specific Duties and Public Authorities) Regulations 2017.
Further details on both the PSED and the 2017 Regulations are provided in the
sections below.

The duty to have regard to the PSED will arise when commissioners are exercising
their functions. A commissioner will be open to legal challenge if they are unable
to demonstrate their regard to the PSED when publishing guidance or policies, or
making decisions. A failure to comply with the prescribed duties outlined in the
2017 Regulations will also be unlawful.

The protected characteristics

4.2.4

The Equality Act 2010 prohibits unlawful discrimination in the provision of
services (including healthcare services) on the basis of "protected
characteristics". The protected characteristics are:



age

disability

gender reassignment

marriage and civil partnership

pregnancy and maternity

race

religion or belief (which can include an absence of belief)
sex

sexual orientation
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4.2.5 Unlawful discrimination can also occur if a person is at a disadvantage because
of a combination of these factors.

Unlawful discrimination

4.2.6 There are broadly four types of discrimination in the provision of services that

are unlawful under the Equality Act 2010:



1 Direct discrimination services are not available to someone because they
are e.g. not married, over 35, a woman. Apart from a few limited exceptions,
direct discrimination will always be unlawful, unless it is on the grounds of
age and the discrimination is a proportionate means of achieving a legitimate
aim.

1 Indirect discrimination occurs when commissioners apply a policy, criterion or
practice equally to everybody but which has a disproportionate negative impact
on one of the groups of people sharing a protected characteristic, and where
the complainant cannot themselves comply. The classic example is a height
requirement, which is likely to exclude a much greater proportion of women
than men because women are on average significantly shorter. Requirements
that require people to behave in a certain way will amount to indirect
discrimination if compliance is not consistent with reasonable expectations
of behaviour. For example, a requirement not to wear a head covering
would be indirectly discriminatory on the grounds of religion, even though
followers of religions which require a head covering are physically able to
remove it. Indirect discrimination is not unlawful if it is a proportionate
means of achieving a legitimate aim.

1 Disability discrimination occurs if a person is treated unfavourably because of
something "arising in consequence of their disability". This captures
discrimination that occurs not because of a person's disability per se (e.g. a
person has multiple sclerosis) but because of the behaviour caused by the
disability (e.g. use of a wheelchair). So an inability of someone with multiple
sclerosis to access services when using their wheelchair could be an
instance of disability discrimination.

1 Disability discrimination is not unlawful if it is a proportionate means of

achieving a legitimate aim.



T

A failure to make "reasonable adjustments” for people with disabilities who
are put at a substantial disadvantage by a practice or physical feature. The
duty also requires bodies to put an "auxiliary aid" in place where this would
remove a substantial disadvantage e.g. a hearing aid induction loop. The
duty to make reasonable adjustments might e.g. require NHS England or a
CCG to make consultation materials available in braille. However, some care
is needed here. People with disabilities have a right to access services in
broadly the same way as people without disabilities, so far as is reasonable.
Offering a telephone consultation to a wheelchair using patient who is
prevented from accessing a clinic by steps may in fact be unlawful
discrimination rather than a reasonable adjustment. The wheelchair user should
be able to access services in broadly the same way as others i.e. by attending

practice premises for a consultation.

(Unlawful discrimination is also prohibited in the field of employment and other
areas but these are not covered in this guidance.)

Public sector equality duty

4.2.7

4.2.8

4.2.9

The Equality Act 2010 requires commissioners to have "due regard" to the need

to:
eliminate discrimination that is unlawful under the Act;

advance equality of opportunity between people who share a protected

characteristic and people who do not share it; and

foster good relations between persons who share a protected characteristic and
persons who do not share it.

These objectives are often referred to as the "three aims" of the PSED. The aims
are amended for the protected characteristic of marriage and civil partnership.
Commissioners do have to have due regard to eliminate unlawful discrimination
based on marriage and civil partnership (the first aim). However, they are not
required to have due regard to the need to advance equality of opportunity or
foster good relations in relation to marriage and civil partnership (the second and
third aims).

Compliance with the three aims of the PSED can require a commissioner to take

positive steps to reduce inequalities. In this regard the Act permits treating some



people more favourably than others but not if this amounts to unlawful
discrimination (what is meant by unlawful discrimination is considered below). The
PSED has been used successfully on many occasions to challenge changes to
services.

4.2.10 This means that a commissioner has a duty to help eliminate any unlawful
discrimination practised by the providers of primary care e.g. through requiring
premises to be accessible. Failing to use its negotiating power to secure such
changes could be seen as a breach by a commissioner of the PSED, as well as a
breach of the non-discrimination rules by the service provider.

Example:

After a site visit the commissioner becomes aware that consulting rooms in a GP
surgery are no longer accessible to those with limited mobility as they have been
moved upstairs. The commissioner decides that as there are no downstairs
consulting rooms and there is no lift or stair lift, this is a breach of the
practice's duty to make reasonable adjustments under the Equality Act. This
in turn is a breach of the practice's duty under its contract with the
commissioner to comply with legislation. In order to comply with the PSED
the commissioner takes steps to ensure that the practice complies with
its Equality Act duties by raising the issue informally and issuing a breach
notice if the problem is not remedied

Example:

A hearing impaired patient complains to the commissioner about their
experience with a local (NHS commissioned) provider. The patient was unable
to communicate effectively with the provider because of their hearing impairment.
When the patient suggested that the provider obtain a sign language interpreter
to translate for them this was refused.

It is likely that the provider will be in breach of their obligations under the Equality
Act 2010 to make reasonable adjustments. In order to comply with the PSED
NHS England takes steps to investigate and enforcement action if needed.

4.2.11 Carrying out appropriate equality and health inequalities impact assessments
(EHIAS) is usually critical to proving discharge of the PSED, although they are
not as such a legal requirement. This is because if there is no assessment of
the impact of a possible change on groups with protected characteristics, it is
very difficult to argue that the commissioner had the impact properly in mind when
it made its decision. This is the case even if the impact on protected groups is
minimal.

4.2.121t is not always easy to assess the equality impact. A robust service user

involvement exercise will help the commissioner to identify any issues. It is



advisable to ask question(s) directly aimed at equalities issues. In many cases, it

is advisable to take special steps to reach seldom heard groups affected by the

decisions (e.g. by working with local voluntary, community and faith sector groups

and holding meetings in community venues). The more likely a decision is to
disproportionately affect a protected group, the more important it is to get feedback

from that group about the decision. Undertaking a literature search can also be

hel pful to see what evidence is avail abl ¢
Inequalities Unit has a Resource Hub with information which can be found here:
https://www.england.nhs.uk/about/equality/equality-hub/

4.2.13 The PSED means that the commissioner must consider equalities issues when
making decisions. In some cases, there may be a solution that causes less
disadvantage to a protected group but for other reasons is undesirable. In these
situations, it is important to acknowledge the disadvantage, work towards
reducing the negative impact caused and be clear about why the decision was
taken. This may include outlining costs concerns. It also makes sense to monitor
the situation e.g. does the demographic of service users change as a result of
the decision and timetable a formal review in e.g. a year's time.

4.2.14 There are a few themes arising from the cases we have seen on the application

of the PSED (and similar duties in previous legislation).


https://www.england.nhs.uk/about/equality/equality-hub/

4.2.14.1 A need to explicitly recognise that the PSED applies and equalities
issues need to be considered.

4.2.14.2 The duty is an ongoing one 7 to be considered at all stages of
decision-making not just at the end.

4.2.14.3 A need to be clear about the factors driving a decision, even if these
are unpalatable e.g. budgetary pressures.

4.2.14.4 A need to analyse in some detail the impact of a proposed policy or
decision so that the public authority has a clear idea of who is affected and
how. Statements of impact need to be supported by evidence where
possible.

4.2.14.5 If a decision is made that will impact negatively on a protected group,
that should be acknowledged and the rationale explained.

4.2.14.6 There should be a detailed consideration as to how any negative impact
of the decision could be mitigated. If the steps identified are not practicable,
this should be explained.

4.2.14.7 The duty must be complied with at the time of the decision. After the
event reasoning is rarely allowed so a record should be made at the time about
how equalities issues were considered.

4215Furt her guidance on the PSEDsEqulityammde f ound

Health Inequalities Unit has a Resource Hub with information which can be
found here: https://www.england.nhs.uk/about/equality/equality-hub/.

Additionally, the Equality and Human Rights Commission publish a wealth of
information here: https://www.equalityhumanrights.com/en
42151 Guidance on the PSED can also be found on the EHRC's website:

https://www.equalityhumanrights.com/en/advice-and-guidance/public-sector-

equality-duty.

THE EQUALITY ACT 2010 SPECIFIC DUTIES

4.2.16 In addition to the PSED NHS England and CCGs are also required to comply with
the specific duties contained in the Equality Act 2010 (Specific Duties and Public
Authorities) Regulations 2017.

4.2.17 The 2017 Regulations came into force on 31 March 2017. The 2017 Regulations
replace the first set of specific duty regulations made in 2011.

4.2.18 The 2017 Regulations among other things require commissioners to publish:


https://www.england.nhs.uk/about/equality/equality-hub/
https://www.equalityhumanrights.com/en
https://www.equalityhumanrights.com/en/advice-and-guidance/public-sector-equality-duty
https://www.equalityhumanrights.com/en/advice-and-guidance/public-sector-equality-duty

equality objectives that should be achieved to comply with the PSED (Regulation
5). This has to be done by 30 March 2018 and the objectives need to be
updated once every four years. Details of NHS England's equality objectives
have been published on the Resource Hub:
https://www.england.nhs.uk/about/equality/equality-hub/. Co-commissioners

should ensure that they are familiar with NHS England's equality objectives.

4.2.19 The Equality and Human Rights Commission can, under sections 31 and 32 of the
Equality Act 2006, investigate and enforce a failure to comply with the PSED or
the specific duties. Alternatively, a failure to comply with the general and specific
duties could be challenged by way of judicial review. Such a claim could be
brought by a person or group directly affected by a failure to comply with these

duties.

b) Health Inequalities duties and the NHS Act 2006 (as
amended by the Health and Social Care Act 2012)

4.2.20 Under the Health and Social Care Act 2012, commissioners are required to have

regard to the need to:

1 reduce inequalities between patients with respect to their ability to access health
services, and
1 reduce health inequalities between patients with respect to the outcomes

achieved for them by the provision of health service

4.2.21 When making decisions about primary care 1 particularly about service
changes 1 decision-makers will need to bear in mind the impact on health
inequalities. To do this the commissioner will need some data on existing health
inequalities, and to consider whether its decision can be used to diminish these.
A vast amount of datais avai l able e.g. JNSAOGSs; Ri ght
commissioners identify health inequalities in their area.

4.2.22 The key point is that the commissioner can show (through documentation,
principally an EHIA) that the impact a decision will have on health inequalities
has been taken into account, and that its decision is based on some relevant data
and evidence.

4.2.23 NHS England and Public Health England have made available several resources
to assist organisations to find out about information, resources and action being
taken to reduce health inequalites in England. See here:

https://www.england.nhs.uk/about/equality/equality-hub/resources/. Local Joint



https://www.england.nhs.uk/about/equality/equality-hub/
https://www.england.nhs.uk/about/equality/equality-hub/resources/

Strategic Needs Assessments (JSNA) prepared by local Health and Wellbeing
Boards, CCG Improvement & Assessment Framework indicators and NHS

RightCare can be valuable sources of information about local health inequalities.



THE OTHER NON-EQUALITY AND HEALTH INEQUALITIES RELATED
DUTIES

4.3 The Regard Duties

Introduction

43.1

4.3.2

4.3.3

The "Have regard"”, "act with a view to" or "promote" duties under the NHS Act
2006 form a loose hierarchy of legal duties:

The duty to have regard means that when taking actions, a certain thing
must be considered

The duty to promote means action must be taken that actually achieves an
outcome. Additionally, it is possible to promote something by encouraging
others to do it.

The duty to act with a view to means that action must be taken with a purpose in

mind.

In contrast to the Promotion Duties and the View To Duties, the Regard Duties
apply to every action of a commissioner where it is carrying out its primary
care functions. (Pausing there, the duty will not normally apply to "private law"
decisions that would be taken by any private sector organisationi leasing estate
etc.)

The PSED cases are the best guide that we have to how a court would interpret
a commissioner's Regard Duties under the NHS Act 2006. We can learn from
these that:

Commissioners who have to take decisions must be made aware of their duty to
have regard to the various issues outlined in the duties. Failure to do so will render
the decision unlawful.

The Regard Duties must be fulfiled before and at the time that a particular
decision is being considered. If they are not, any attempts to retrospectively justify
a decision as consistent with the Regard Duties will not be enough to discharge
them.

Commissioners need to engage with the Regard Duties with rigour and with an
open mind.

It is good practice for the decision-maker to make reference to the Regard Duties.
It is not possible for the commissioner to delegate the duties down to another
organisation to comply with. This applies in respect of NHS England delegated

co-commissioning arrangements for primary care services (see above). NHS



4.3.4

England will always have to comply with its duties under the NHS Act 2006, even
if a CCG is carrying out commissioning on its behalf. However, it is a requirement
of the delegation agreement that CCGs act in such a way that enables NHS
England to comply with its duties. If a commissioner acts through contractors it
must ensure as necessary that they act consistently with the duties.

The Regard Duties are continuing ones that apply throughout decision-making. It
is not enough to only "rubber stamp" a decision by reference to the Regard Duties
at the end of a decision-making process. The Regard Duties need to be borne in
mind throughout.

It is crucial to keep an adequate record of how the Regard Duties are considered.
If records are not kept it will make it more difficult, evidentially, for the

commissioner to persuade a court that the duties imposed have been fulfilled.

One key point to understand is that there is no obligation to achieve the object
of the Regard Duties e.g. it is not unlawful not to eliminate health inequalities
(although equally, if health inequalities persist and widen, that fact would need
to inform consideration of the regard duty). Nor does the commissioner have
the luxury of "pausing” the health service while it investigates health inequality
or any other matter. The duties are to have regard, not to achieve perfection,

and this is a practical rather than an academic exercise.

REDUCE HEALTH INEQUALITIES

4.3.5

This duty has been discussed above. It is listed here for completeness, as it is
one of the Regard Duties under the NHS Act 2006.

ACT WITH AUTONOMY

4.3.6

NHS England has a statutory duty to have regard to the desirability of
allowing othersin the healthcare system to act with autonomy and avoid
imposing unnecessary burdens upon them, so far as this is consistent with the

interests of the health service.

Example:

NHS England is considering commissioning new primary care services in a

particular area. When deciding what type of contract it wants to award (GMS,
PMS or APMS) it should weigh in the balance the desirability of the extra autonomy
a PMS or APMS contract offers.




PROMOTE EDUCATION AND TRAINING

4.3.7 Commissioners have a duty to have regard to the need to promote education

and training of those working within (or intending to work within) the health

service.

IMPACT IN AREAS OF WALES OR SCOTLAND

4.3.8 NHS England has a duty to have regard to the likely impact of commissioning

decisions on healthcare delivered in areas of Wales or Scotland close to the
border with England. This will clearly be relevant for those working in NHS
England regional teams that border Wales or Scotland. NHS England will
also need to comply with the duty when making national strategic decisions

about the delivery of primary care i that affect bordering areas as well as others.

Example:

The Commissioner is considering commissioning new primary care services for a
town in England close to the border with Scotland. It is concerned that many of the
local residents have difficulty in accessing local primary care services, the nearest
practice being based over the border in Scotland. That provider is difficult to access

by public transport and in the winter the short route is often impassable. To comply
with its duty to have regard to the likely impact of commissioning decisions on
healthcare delivered in areas Scotland close to the border with England, the
regional team or CCG discusses the impact that commissioning services on the
English side of the border would have on the Scottish provider. It takes this impact
into account when it makes its decision about the commissioning of services.

4.4 The Promote Duties

4.4.1 ltis helpful to look next at the Promote Duties. These are:

1

the duty to promote awareness of the NHS Constitution among patients, staff and
members of the public (in respect of NHS England, see section 13C(1)(b) of the
NHS Act 2006; and, in respect of CCGs, see section 14P(1)(b) of the NHS Act
2006)

the duty to promote the involvement of patients and carers in decisions about their
own care (in respect of NHS England, see section 13H of the NHS Act 2006; and,
in respect of CCGs, see section 14U of the NHS Act 2006)

the duty to promote innovation in the health service (in respect of NHS England,
see section 13K of the NHS Act 2006; and, in respect of CCGs, see section 14X
of the NHS Act 2006)

the duty to promote research and the use of research on matters relevant to the



4.4.2

health service (in respect of NHS England, see section 13L of the NHS Act 2006;
and, in respect of CCGs, see section 14Y of the NHS Act 2006)

A decision which is positively contrary to achieving the relevant outcome might
breach a promote duty unless there was some compelling reason to adopt it. In
this situation, if the decision is being made by NHS England or by a CCG on NHS
England's behalf as part of co-commissioning, the NHS England legal team should
be contacted for further guidance.

Additionally, some decisions will be obvious opportunities where e.g. patient
involvement could easily be promoted. In such cases the safest course of action
is to ensure that this is done.

To meet the duty a commissioner does not have to do everything itself i be more
innovative, improve its use of research data etc. It can meet the duty by

encouraging other people to do things.

Example:

A commissioner decides to run a competition to reward GP practices that are
innovative in their use of telehealth devices i smart medical devices that transmit
data from a patient to their treating clinician, without the need for the patient to
attend surgery. The winners will be showcased so that other practices can follow

their lead. This helps to meet the duty to promote innovation in the health
service. If a request was received by a commissioner for e.g. extra funding
to support the implementation of a local telehealth initiative they would not be
obliged to support it because of the duty to promote innovation. That duty has
already been met by the commissioner in a different way.

45 The View to Duties

451 The "View To Duties" are:

o the duty to act with a view to delivering services in a way that promotes the
NHS constitution (in respect of NHS England, see section 13C(1)(a) of the
NHS Act 2006; and, in respect of CCGs, see section 14P of the NHS Act
2006)

o the duty to act with a view to securing continuous improvement in the
quality of services in health and public health services (in respect of NHS
England, see section 13E of the NHS Act 2006; and, in respect of CCGs,
see section 14R of the NHS Act 2006)

o the duty to act with a view to enabling patients to make choices about their
care (in respect of NHS England, see section 13l of the NHS Act 2006;
and, in respect of CCGs, see section 14R of the NHS Act 2006)



45.2

45.3

454

455

4.5.6

o the duty to act with a view to securing integration, including between health
and other public services that impact on health,

o where this would improve health services (in respect of NHS England, see
section 13N of the NHS Act 2006; and, in respect of CCGs, see section
1471 of the NHS Act 2006)

the duty to exercise its functions with a view to securing that health services

are provided in an integrated way where it considers that this would:

o improve the quality of those services (including the outcomes that are
achieved from their provision)
o reduce inequalities between persons with respect to their ability to access
those services, or
o0 reduce inequalities between persons with respect to the outcomes
achieved for them by the provision of those services.
(In respect of NHS England, see section 13N of the NHS Act 2006; and in respect
of CCGs, see section 14Z1 of the NHS Act 2006.)
In many ways the considerations for these duties and the Promote Duties are the
same. One difference is that while a Promote Duty can be met by encouraging
others to achieve it (e.g. encouraging GP practices to make better use of
telehealth devices), with the View To Duties the actions have to be carried out by
the commissioner.
The View To duties are less onerous than the Promote Duties because they
do not require the commissioner to achieve a particular outcome (although that
would be desirable) i only to do something that aims to achieve it. This is in
contrast to the Promote Duties, which require an outcome to be achieved.
The View To duties are most likely to affect strategic decisions taken at
directorate level within NHS England. Provided the commissioner can show that
within the totality of its activities there has been significant action taken with the
intention of achieving the outcomes that the commissioner is required to have a
view to, the duty is discharged.
As with the Promote Duties, decision-makers on the ground should be wary of
doing something which actively goes against one of the goals set out in the View
To duties. In this situation, if the decision is being made by NHS England or by
a CCG on NHS England's behalf as part of co-commissioning, the NHS England
legal team should be contacted for further guidance. Also, if there is a clear

opportunity to help deliver one of the View To objectives, it is best to take it.



4.6 The Involvement Duty

Overview

4.6.1

4.6.2

4.6.3

4.6.4

4.6.5

4.6.6

Under sections 13Q of the NHS Act 2006, NHS England has a statutory duty
tod maker an g etmmvolivestlie public in the commissioning services for
NHS patients. (This duty is also placed directly on to CCGs under section 1472.)
Section 13Q applies to:

o the planning of commissioning arrangements

o the development and consideration of any proposals that would impact
on the manner in which services are delivered to individuals or the
range of services available to them

0 decisions that would impact on the manner in which services are delivered

to individuals or the range of services available to them

The section 13Q duty only applies to plans, proposals and decisions about
services that are directly commissioned by NHS England. This includes GP,
dental, ophthalmic and pharmaceutical services. However, under the co-
commissioning Delegation Agreement CCGs must act in a way that enables NHS
England to comply with the 13Q requirements.

(The section 14Z2 duty applies in relation to any health services which are, or are
to be, provided pursuant to arrangements made by a CCG in the exercise of the

CCG's own functions i.e. commissioning of secondary care.)

The commissioners' arrangements for public involvement

The statutory duty to 6 ma kR e r a n g e unden dectidn 13Q of the NHS Act
2006 is essentially a requirement to make plans and preparations for public
involvement.

NHS England has set out its plans as to how it intends to involve the public in the

following publications:

A The Patient and Public Participation Policy

A The Statement of Arrangements & Guidance on Patient and Public

Participation in Commissioning.

A The Framework for Patient and Public Participation in Primary Care

Commissioning



https://www.england.nhs.uk/wp-content/uploads/2017/04/ppp-policy.pdf
https://www.engage.england.nhs.uk/survey/strengthening-ppp/supporting_documents/ppppolicystatement.pdf-1
https://www.engage.england.nhs.uk/survey/strengthening-ppp/supporting_documents/ppppolicystatement.pdf-1
https://www.england.nhs.uk/commissioning/wp-content/uploads/sites/12/2016/03/framwrk-public-partcptn-prim-care.pdf
https://www.england.nhs.uk/commissioning/wp-content/uploads/sites/12/2016/03/framwrk-public-partcptn-prim-care.pdf

4.6.7

4.6.8

These publications set out and explain the arrangements NHS England has in

place:

Corporate infrastructure i how public involvement is embedded in the way that
NHS England is constituted and carries out its business

Involvement initiatives T initiatives designed to involve the public in strategic

planning and the development of policy or other aspectsof NHSEngl andoés

activities

Monitoring arrangements 7 a step-by-step process to help commissioners
identify whether the section 13Q applies and decide whether sufficient public
involvement activity is already in place or whether additional public involvement
is required

Responsive arrangements 1 guidance to commissioners on how to make
arrangements for public involvement where monitoring has indicated that such

arrangements are required.

As well as setting out the above arrangements, which commissioners should
follow, the documentation is regularly reviewed and updated and contains

useful resources for commissioners, including:

1 Details of existing corporate infrastructure and involvement initiatives that

4.6.9

could be drawn upon by commissioners to involve the public in their
commissioning activities.
Reference to NHS E n g | aframedverk for involving patients and the public in
primary care commissioning, which includes resources developed especially
for primary care.
Resources to help commissioners identify whether section 13Q applies, put in
place appropriate arrangements for public involvement and avoid legal
challenges.
Gui dance on a variety of topics that
means, how to involve the public, who to involve, when involvement should take
place, urgent decisions and joint involvement exercises.
Case studies based upon primary care scenarios.
Summatries of related legal duties.

Details of how to seek further advice if needed.

The documentation is intended to be used by both commissioners (who need

to understand and comply with the arrangements when commissioning services)

of t en



4.7.1

4.7.2

4.7.3

and the public (to understand how NHS England involves the public in its
commissioning of services). As noted, for CCGs co-commissioning under
delegated authority from NHS England, these arrangements are
supplementary to their own requirement to have in place arrangements for
public involvement under section 14Z2 of the NHS Act 2006.

4.7 Duty to Act Fairly & Reasonably

Commissioners have a duty to act fairly and reasonably when making

decisions. These duties come from case law that applies to all public bodies.

Acting fairly

Normally, to act fairly a commissioner will need to act in accordance with its own
policies. and relevant policies published by NHS England. For CCGs co-
commissioning under delegated authority from NHS England, this will include NHS
England policies concerned with the commissioning of primary care. A
commissioner can depart from guidance if there is good reason to do so. In this
scenario, the commissioner will need to explain the situation fully to the people &
organisations affected and give them a chance to provide their views on the
procedure to be followed. This will include why it wants to depart from the usual
policy and what it will do instead.

Commissioners also need to be careful about keeping promises made to
contractors or the public e.g. that there will be a public consultation before any
final decision is made on closing a particular pharmacy. It is sometimes (but
not always) possible to depart from such promises. Therefore, care should
be taken about giving any clear commitments to a particular course of action
until the commissioner is sure that it is what it wants to do. If a commissioner
is considering departing from a commitment it has given to do a particular thing
or follow a particular type of process, then, if the decision is being made by
NHS England or by a CCG on NHS England's behalf as part of co-commissioning,

the NHS England legal team should be contacted for further guidance.



4.7.4

It is also important to act proportionately, taking into account any adverse

impact on patients and/or contractors.

Acting reasonably

4.7.5

4.7.6

4.8.1

4.8.2

The Commissioner has to take all relevant factors into account when making its
decisions and exclude irrelevant factors. It is up to the commissioner how
much weight it gives competing considerations and may give a factor no weight
at all. The key point is that all the relevant factors are identified and
documented.

Example:

The Commissioner has to decide whether to approve a practice's
application to stop opening on Wednesday evening and open on Saturday
morning instead. The practice is based in an area with a high Jewish
population. Relevant factors in this decision include whether services will become
more or less accessible as a result of the change, any adverse impact on people

with protected characteristics (is the Jewish population disadvantaged as Saturday
falls on the Jewish rest day?) and any costs implications for the commissioner.
An example of an irrelevant factor is that the commissioner has been promised
some good publicity by the practice if it agrees to the change.

The reasons for the commissioner's decisions also need to "stack up". It is
important for the commissioner to document its reasons for a decision as the
commissioner needs not only to act reasonably but be able to show that it has
acted reasonably by reference to contemporaneous documents. This means
that, particularly where a controversial decision is being made the thinking

behind the decision needs to be carefully documented.

4.8 The Duty to Obtain Advice

A commissioner has a duty to "obtain appropriate advice" from persons with
a broad range of professional expertise (in respect of NHS England, see
section 13J of the NHS Act 2006; and, in respect of CCGs, see section 14W of
the NHS Act 2006)

This means that decision-makers need to collect appropriate information

before making decisions. If the commissioner does not have the information

51|Page



4.8.3

49.1

4.9.2

it needs, then it should seek out appropriate advice. In many cases, it will not
be necessary to do this as all the necessary information is to hand.

The duty is most relevant to strategic decisions taken at the directorate level
within NHS England, where decision-makers will need to document how they
obtain advice from those with professional expertise (some of whom maybe

employees or secondees).

4.9 The Duty to Exercise Functions Effectively
The commissioner has a duty to exercise its functions effectively, efficiently
and economically (in respect of NHS England, see section 13D of the NHS Act
2006; and, in respect of CCGs, see section 14Q of the NHS Act 2006).

This is a statutory reformulation of a duty that has been contained for many
years in Managing Public Money and its predecessors. If the commissioner
has complied with the other duties in this guidance i in particular, the duty to

act reasonably T it is highly unlikely that it will breach this duty.

4.10 The Duty Not to Prefer One Type of Provider

4.10.1 NHS England must not try and vary the proportion of services delivered by

providers according to whether the provider is in the public or private sector,
or some other aspect of their status (section 13P). CCGs must also act in
accordance with this duty when they are co-commissioning under delegated
authority from NHS England.

4.10.2 This means that the commissioner must focus on the services delivered by an

organisation and its sustainability. It should not make choices about
contractors based solely on their status as e.g. company, partnership,
public sector, private sector, charity or not for profit organisation.

52|Page



Annex 1

Extracts from Legislation

The NHS ACT 2006 1 SECTIONS 13C 1 13Q

General duties of the Board

References to "the Board" are to NHS England and CCGs with delegated authority,
by virtue of the terms and conditions laid out the delegation agreement

13C Duty to promote NHS Constitution
(1) The Board must, in the exercise of its functions--
(a) actwith a view to securing that health services are provided in a way
which promotes the NHS Constitution, and
(b) promote awareness of the NHS Constitution among patients, staff and
members of the public.
(2)  Inthis section, "patients” and "staff" have the same meaning as in Chapter 1 of
Part 1 of the Health Act 2009 (see section 3(7) of that Act).

13D Duty as to effectiveness, efficiency etc
The Board must exercise its functions effectively, efficiently and economically.

13E Duty as to improvement in quality of services

(1) The Board must exercise its functions with a view to securing continuous
improvement in the quality of services provided to individuals for or in
connection with--

(a) the prevention, diagnosis or treatment of illness, or
(b) the protection or improvement of public health.

(2)  In discharging its duty under subsection (1), the Board must, in particular, act
with a view to securing continuous improvement in the outcomes that are
achieved from the provision of the services.

(3) The outcomes relevant for the purposes of subsection (2) include, in particular,

outcomes which show--
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(a) the effectiveness of the services,
(b) the safety of the services, and
(c) the quality of the experience undergone by patients.
4) In discharging its duty under subsection (1), the Board must have regard to--
(@) any document published by the Secretary of State for the purposes of
this section, and
(b) the quality standards prepared by NICE under section 234 of the Health
and Social Care Act 2012.

13F Duty as to promoting autonomy
(1) In exercising its functions, the Board must have regard to the desirability of
securing, so far as consistent with the interests of the health service--

(@) that any other person exercising functions in relation to the health service
or providing services for its purposes is free to exercise those functions
or provide those services in the manner it considers most appropriate,
and

(b) that unnecessary burdens are not imposed on any such person.

(2) If, in the case of any exercise of functions, the Board considers that there is a
conflict between the matters mentioned in subsection (1) and the discharge by
the Board of its duties under sections 1(1) and 1H(3)(b), the Board must give

priority to those duties.

13G Duty as to reducing inequalities
The Board must, in the exercise of its functions, have regard to the need to--
(&) reduce inequalities between patients with respect to their ability to access
health services, and
(b) reduce inequalities between patients with respect to the outcomes

achieved for them by the provision of health services.

13H Duty to promote involvement of each patient
The Board must, in the exercise of its functions, promote the involvement of patients,
and their carers and representatives (if any), in decisions which relate to--

(a) the prevention or diagnosis of iliness in the patients, or

(b) their care or treatment.

54|Page



131 Duty as to patient choice
The Board must, in the exercise of its functions, act with a view to enabling patients

to make choices with respect to aspects of health services provided to them.

13J Duty to obtain appropriate advice
The Board must obtain advice appropriate for enabling it effectively to discharge its
functions from persons who (taken together) have a broad range of professional
expertise in--

(a) the prevention, diagnosis or treatment of iliness, and

(b) the protection or improvement of public health.

13K Duty to promote innovation

(1) The Board must, in the exercise of its functions, promote innovation in the
provision of health services (including innovation in the arrangements made
for their provision).

(2) The Board may make payments as prizes to promote innovation in the
provision of health services.

(3) A prize may relate to--
(@) work at any stage of innovation (including research);
(b) work done at any time (including work before the commencement of

section 23 of the Health and Social Care Act 2012).

13L Duty in respect of research
The Board must, in the exercise of its functions, promote--
(a) research on matters relevant to the health service, and

(b) the use in the health service of evidence obtained from research.

13M Duty as to promoting education and training
The Board must, in exercising its functions, have regard to the need to promote
education and training for the persons mentioned in section 1F(1) so as to assist the

Secretary of State in the discharge of the duty under that section.

55|Page



13N Duty as to promoting integration

(1)

(2)

3)

(4)

The Board must exercise its functions with a view to securing that health

services are provided in an integrated way where it considers that this would--

(a) improve the quality of those services (including the outcomes that are
achieved from their provision),

(b) reduce inequalities between persons with respect to their ability to access
those services, or

(c) reduce inequalities between persons with respect to the outcomes
achieved for them by the provision of those services.

The Board must exercise its functions with a view to securing that the provision

of health services is integrated with the provision of health-related services or

social care services where it considers that this would--

(a) improve the quality of the health services (including the outcomes that are
achieved from the provision of those services),

(b) reduce inequalities between persons with respect to their ability to access
those services, or

(c) reduce inequalities between persons with respect to the outcomes
achieved for them by the provision of those services.

The Board must encourage clinical commissioning groups to enter into

arrangements with local authorities in pursuance of regulations under section

75 where it considers that this would secure--

(a) that health services are provided in an integrated way and that this would
have any of the effects mentioned in subsection (1)(a) to (c), or

(b) that the provision of health services is integrated with the provision of
health-related services or social care services and that this would have
any of the effects mentioned in subsection (2)(a) to (c).

In this section--

"health-related services" means services that may have an effect on the health

of individuals but are not health services or social care services;

"social care services" means services that are provided in pursuance of the

social services functions of local authorities (within the meaning of the Local

Authority Social Services Act 1970).
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130 Duty to have regard to impact on services in certain areas

(1) In making commissioning decisions, the Board must have regard to the likely
impact of those decisions on the provision of health services to persons who
reside in an area of Wales or Scotland that is close to the border with England.

(2) In this section, "commissioning decisions”, in relation to the Board, means
decisions about the carrying out of its functions in arranging for the provision of

health services.

13P Duty as respects variation in provision of health services
The Board must not exercise its functions for the purpose of causing a variation in
the proportion of services provided as part of the health service that is provided by
persons of a particular description if that description is by reference tod
(@)  whether the persons in question are in the public or (as the case may
be) private sector, or

(b)  some other aspect of their status.

13Q Public involvement and consultation by the Board

(1) This section applies in relation to any health services which are, or are to be,
provided pursuant to arrangements made by the Board in the exercise of its
functions ("commissioning arrangements").

(2) The Board must make arrangements to secure that individuals to whom the
services are being or may be provided are involved (whether by being
consulted or provided with information or in other ways) i

(@) in the planning of the commissioning arrangements by the Board,

(b) in the development and consideration of proposals by the Board for
changes in the commissioning arrangements where the implementation
of the proposals would have an impact on the manner in which the
services are delivered to the individuals or the range of health services
available to them, and

(© in decisions of the Board affecting the operation of the commissioning
arrangements where the implementation of the decisions would (if

made) have such an impact.

57|Page



3)

(4)

The reference in subsection (2)(b) to the delivery of services is a reference to
their delivery at the point when they are received by users.

This section does not require the Board to make arrangements in relation to
matters to which a trust special administrator's report or draft report under
section 65F or 65I relates before the Secretary of State makes a decision
under section 65K(1), is satisfied as mentioned in section 65KB(1) or 65KD(1)
or makes a decision under section 65KD(9) (as the case may be).

THE EQUALITY ACT 2010 - SECTION 149

Advancement of equality

149 Public sector equality duty

(1)

(@)

3)

A public authority must, in the exercise of its functions, have due regard to the

need tod

(@) eliminate discrimination, harassment, victimisation and any other
conduct that is prohibited by or under this Act;

(b) advance equality of opportunity between persons who share a relevant
protected characteristic and persons who do not share it;

(c) foster good relations between persons who share a relevant protected
characteristic and persons who do not share it.

A person who is not a public authority but who exercises public functions must,

in the exercise of those functions, have due regard to the matters mentioned

in subsection (1).

Having due regard to the need to advance equality of opportunity between

persons who share a relevant protected characteristic and persons who do not

share it involves having due regard, in particular, to the need tod

(a) remove or minimise disadvantages suffered by persons who share a
relevant protected characteristic that are connected to that
characteristic;

(b) take steps to meet the needs of persons who share a relevant protected
characteristic that are different from the needs of persons who do not

share it;
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(4)

(5)

(6)

(7)

(8)

(c) encourage persons who share a relevant protected characteristic to
participate in public life or in any other activity in which participation by
such persons is disproportionately low.

The steps involved in meeting the needs of disabled persons that are different

from the needs of persons who are not disabled include, in particular, steps to

take account of disabled persons' disabilities.

Having due regard to the need to foster good relations between persons who

share a relevant protected characteristic and persons who do not share it

involves having due regard, in particular, to the need tod

(a) tackle prejudice, and

(b) promote understanding.

Compliance with the duties in this section may involve treating some persons

more favourably than others; but that is not to be taken as permitting conduct

that would otherwise be prohibited by or under this Act.

The relevant protected characteristics ared

age;

disability;

gender reassignment;

pregnancy and maternity;

race;

religion or belief;

sex;

sexual orientation.

A reference to conduct that is prohibited by or under this Act includes a

reference tod

(a) a breach of an equality clause or rule;

(b) a breach of a non-discrimination rule.

(9) Schedule 18 (exceptions) has effect.
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5 Wor ki ng Tio@emriexssi oning and Regu

5.1 Introduction

5.1.1 This chapter is intended to inform commissioners of existing and ongoing work
to establish a robust and practical joint working framework by CQC and NHS
England, with wider clinical commissioners, in light of 98% of CCGs taking on
delegation from 01 April 2020 and as CQC continues its phased inspection
process.

5.1.2 Inrecognition of the Regulation of General Practice Progra mme Boar d 6 s
ambition to reduce the burden of regulation and assurance on GP providers,
we are carrying out a programme of work to consider ways in which NHS
England, clinical commissioners (CCGs) and CQC can work in a more aligned

way at a regional and local level.

5.2 Background

5.2.1 Alongside the publication of the GP Forward View (NHS England, 2016), a
statement of intent was published by the main national regulatory and

assurance bodies, committing to working together with professional bodies
and those using services in the development of a shared view of quality in
general practice. This would provide the basis of a joined up approach to
monitoring and improvement of quality.

5.2.2 The Regulation of General Practice Programme Board was established in
June 2016 to take forward this commitment.

5.2.3 The purpose of the Board is to:

1 Coordinate and improve the overall approach to the regulation of general
practice in England by bringing together the main statutory oversight and
regulatory bodies and delivering a programme of work which will
streamline working arrangements and minimise duplication.

1 Provide a forum for sign-up by statutory bodies to a common framework 1
a shared view of quality i which will be co-produced with the professions
and the public.
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5.3.1

5.3.2

5.4.1

5.4.2
5.4.3

5.4.4

5.3 Implementation
The Care Quality Commission (CQC), NHS England, and NHS Clinical

Commissioners (NHSCC), with the support of the General Medical Council

(GMC), published a joint working framework in 2018.

The framework recognises that in many areas relationships between
commissioners and CQC are working well; in other areas, the framework is
intended to help provide structure and support for new relationships with

examples of good practice.
5.4 EXxisting Good Practice and Interim principles

Significant steps have already been taken to streamline processes and share

information:

1 NHS England regularly share eDec data and information with CQC

1 NHS England will share eDec data with all commissioners, including
analysis and outlier reports to help commissioners target support locally.
CQC share inspection rating updates every week with NHS England
CQC share inspection schedules with commissioners wherever possible

1 Commissioners share local information and intelligence with CQC and
NHS England

1 In some areas commissioners work closely with GP practices prior to
inspections to support them.

Collaborative working arrangements:

Positive working relationships are critical for ensuring successful partnership
working. Commissioners and CQC have established some formal mechanisms
for ensuring successful collaborative working but these should not be seen as
the only means by which those relationships can be developed. We also
recognise the role of Quality Surveillance Groups and other forums that have
been established for information sharing in some areas of the country.

It is recognised that telephoning the right person at the right organisation at
the right time is the best means of developing those relationships and avoiding
duplication wherever possible. It is important that commissioners engage with

and know their local contacts.
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5.4.5

5.5.1

5.5.2

5.5.3

Existing good practice:

1 All parties will be transparent and we will ensure information governance
and data protection principles are adhered to without exception and we will
ensure GP practices are fully sighted on this.

1 Commissioners should actively and effectively communicate with each
other and CQC to ensure GP practices are not overburdened e.g. to avoid
the situation whereby a commissioner contract visit overlaps with a CQC
inspection.

1 Commissioners should keep in regular contact with CQC throughout the
year and more targeted and regular communication on the run-up to
inspection or annual review.

1 Commissioners should actively engage with and support GP Practices pre

and post-inspection.

55 Why:

The system of medical regulation has evolved over time, rather than having
been designed from a single agreed blueprint. There is a perception within the
medical profession that it is over-regulated, with too many bodies setting
standards and imposing requirements with potential for regulatory overlap. A
lack of clarity about which body is responsible for which areas of monitoring
and regulation carries a risk of duplication, but also of potential gaps in the
system which is designed to ensure patient safety.

These overlaps exist:

between CQC GP practice requirements and GMC revalidation requirements
between evidence sought by NHS England for contract compliance and

C Q C degulatory requirements

between NHS England in its oversight role of the National Performers List
(NPL)and GMCO s of&Bswh thetGP cegister, and

between NHS England in its oversight of national contracts and CCGs in their
oversight of local contracts and accountability for system performance.

NHS England, CQC and GMC already work closely together to share data but
there is more work to be done to align our processes and minimise the
workload for general practice.
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5.6 The ambition being delivered:

NHS England, CQC and GMC are committed to;

1 identifying immediate actions to support GPs and GP practices to reduce the
workload associated with regulation

1 align and streamline regulatory and commissioning processes taking a more
targeted and risk based approach to regulation and contract management;

1 improved information gathering and intelligence about services - We need to
ensure that the data and information we identify to collect, measure, and
monitor, is clear and consistent, and proportionate to risk

1 making it easier for commissioners and regulators to access and use shared
information about quality, giving GPs time to focus on improving quality of care
at the frontline
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1 Contracts Described

1.1 Comparison of Contract Types (Standard
Medical and as part of models i.e. MCPs / PACS)
1.1.1 Throughout this document there are many references to standard contracts

GMS, PMS and APMS. As new business models and related legislation are
developed, this policy and guidance will be updated.

1.1.1.1 The GMS and PMS Consolidated Regulations 2015 can be viewed here:

1 GMS: https://www.leqgislation.gov.uk/uksi/2015/1862/contents/made
1 PMS: http://www.leqgislation.gov.uk/uksi/2015/1879/contents/made

1.1.2 Accountable Care Organisations (MCPs and PACS)

1.1.2.1 MCPs and PACSs are integrated delivery models which bring providers
together to deliver services for a whole population. These models will be
commissioned through a new ACO(MCP/PACS) contract. The contract will
either require the holder to integrate its services with "core" primary medical

services providers via an integration

ag

model), or may include those "core ™ services in its scope |

model). With new legislation, GPs will have the opportunity to suspend their
current "core" contracts for a period of time if they wish to join a fully
integrated MCP or PACS, at which point the GPs may join the provider either
as an employee or become a subcontractor to it whilst remaining in their
practice.

Further information regarding MCPs can be found here
https://www.england.nhs.uk/wp-content/uploads/2016/07/mcp-care-model-frmwrk.pdf

Further information regarding MCPs can be found here

https://www.england.nhs.uk/wp-content/uploads/2016/09/pacs-framework.pdf
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1 Individual medical practitioner | 1 Medical practitioner The APMS Directions do not state
f  Two or more individuals . NHS employee who can hold a contract.
practising in partnership {1 Health care professional Instead it states that particular
where: 1 Individuals already providing types of persons cannot hold a
0 atleast one partner is a services under a GMS, or GDS | contract if they are not eligible.
medical practitioner, and contract or equivalent (UK) Please refer to Annex 3 for more
o any other partner is either | q Individuals eligible under s93 of | detail.
an NHS employee; or an the NHS Act
individual eligible under T Qualifying body (which is a
s88 of the NHS Act company limited by shares with
1 Acompany limited by shares restrictions on share ownership)
The above is a summary only. 1 NHS trust or foundation trust
Please refer to Annex 1 for more | The above is a summary only. Please
detail. refer to Annex 2 for more detail.
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Yes

No

No

No

Except in certain circumstances
when a temporary GMS contract
can be used i see Urgent

Contracts below

Yes

Note that a PMS contractor
providing essential services may
apply for a GMS contract any time
prior to the end of the PMS

agreement

Yes

No

Yes

If agreed by the parties and

contained within the contract
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Yes No No
Yes Yes Yes
No No No
KPIs can be agreed between the Yes Yes

parties in relation to
supplementary quality based

services

GMS SFE

As agreed by the parties and
contained within the agreement 1
there may be reference to the
GMS SFE

As agreed by the parties and
contained within the contract
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1.2 Urgent Contracts
1.2.1 Circumstances may arise that require the Commissioner to put in place an
urgent contract. Such circumstances may include:
1 the death of a contractor;
1 the bankruptcy or insolvency of a contractor; or
1 termination of an existing contract due to patient safety.

1.2.2 Where continuity of services to patients is required, the short timescales
involved may not allow the Commissioner to undertake a managed closedown
and transfer to a new provider (details of which are set out in the chapters on
planned and unplanned practice closedown. Additional information can also
be found in the Unplanned Closures chapter. The Commissioner may
therefore, look to award a contract to a specific party that is able to provide the
services to patients at short notice.

1.2.3 Prior to awarding a contract in this scenario, the Commissioner should
consider a number of factors that are set out in the paragraphs below.

1.2.4 Procurement

1.2.4.1 A direct award of a contract, without considering whether a competitive
process is required to determine the new contractor risks being a breach of
procurement law, in which case the Commissioner could be challenged in
Court or could be the subject of a complaint to NHS England and NHS

Improvement (formerly Monitor).

1.2.4.2 The following factors will be relevant in determining the extent of the risk:

1 value of the new contract and whether it is the best value for money;

1 duration of the new contract (a shorter contract period would allow for a full
competitive procurement to happen later, mitigating the risk) ;

1 identity of the new contractor and whether it can be argued that the new
contractor is the only provider capable of providing the services;
number of potential new contractors;
cross-border interest of the new contract;

extent to which they need to procure a new contract was foreseeable.
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1.2.4.3 Where the Commissioner determines that a contract for the immediate
provision of services is required but time does not allow full consideration of
the above factors (or for a competitive procurement process if required), the
procurement risks can be mitigated by entering into a temporary contract that

provides time for the proper action to be arranged and followed.

1.2.4.4 Having awarded a contract, the Commissioner must maintain a record of
how, in awarding the contract, it complied with its duties in relation to
effectiveness, efficiency, improvement in the quality of the services and
promoting integration. Commissioners must also act in accordance with any
national procurement protocol issued by NHS England, or other local
protocol. CCGs with delegated authority should however, have due regard to
their obligations as set out within the delegation agreement in regard to
adherence with policies and guidance issued by NHS England.

1.2.5 Premises

1.2.5.1 The previous contractor may own or lease the premises which, as a result,
may not be available for the provision of the services under a new contract.
The availability of the premises must be ascertained before entering into a

temporary contract.

1.2.6 Primary Care Networks

1.2.6.1 The commissioner should facilitate a discussion between the incoming
contractor and the Primary Care Network to which the outgoing contractor
was a member with the expectation that PCN membership should be
maintained in order to ensure that patients continue to receive uninterrupted

network services.
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1.2.6.2 If the provider is not willing to join the PCN, or the PCN is not prepared to

13.1

1.3.2

133

accept the provider as a member, the commissioner will liaise with the
relevant LMC to facilitate discussions between the practice wishing to sign-
up to the Network Contract DES and the appropriate PCN(s) taking all
reasonable steps to reach agreement on the terms for the inclusion of the
practice in a PCN. The commissioner can allocate a practice to a PCN if the
LMC agrees that this is the right thing for the practice. Section 4.9 of the

Network Contract Directed Enhanced Services i Contract specification 20/21

PCN Requirements and entitlements sets out the process for allocating a

practice to a PCN.

1.3 Public Involvement
One of the general duties of Commissioners is to ensure there is public
involvement where a decision leads to an impact on the provision of primary
care services. If under a new contract, services are provided from a different
location, this will be an impact on the services which may trigger the need to
undertake a public involvement exercise.
Where there is no time for undertaking an exercise prior to entering into the
contract, the Commissioner should ensure that as soon as possible after the
contract is entered into, it arranges for such an exercise to be undertaken prior
to the Commissioner making any decisions about the long term provision of
services.

Commissioner SOs and SFls

1.3.3.1 The Commissioner may have organisational standing orders and standing

financial instructions that require contracts to be procured in certain ways,
e.g. securing three quotes for contracts up to a certain financial value. Where
time does not allow the rules to be followed, there may be an emergency

process that must be followed.

72|Page


https://www.england.nhs.uk/publication/des-contract-specification-2020-21-pcn-entitlements-and-requirements/
https://www.england.nhs.uk/publication/des-contract-specification-2020-21-pcn-entitlements-and-requirements/

1.3.4 Other factors

1.3.4.1 Further factors may be relevant depending on the circumstances of the
matter. Please refer to the chapters on planned and unplanned practice
closures for a list of all factors that may be relevant.

1.3.4.2 Commissioners should also consider that if a practice has closed because of
concerns in relation to patient safety, the incoming provider may need to be
commissioned to undertake a review of systems and processes. This should
include but is not limited to, undertaking audits to provide assurance around
patient safety. This recognises the additional work that commissioners may
need to reflect in the contract to provide assurance with regard to patient

safety and public confidence

1.3.5 Which contract form?

1.3.5.1 A GMS contract can be used where the Commissioner has terminated a
contract of another provider of primary medical services, and as a result of
that termination, it wishes to enter into a temporary contract for a period

specified in the contract for the provision of services.

1.3.5.2 Atime limited PMS agreement may not be attractive in this scenario as the
PMS contractor, if providing essential services, can request a non-time

limited GMS contract at any time.

1.3.5.3 Itis common for APMS contracts to be used in such a scenario due to the
flexibility of:
types of organisations that can enter into APMS contracts;

flexibility of types of services and payment mechanism that can be agreed,;
and

9 flexibility around duration and termination provisions.

1.3.5.4 The Commissioner should therefore consider what services and duration is
required and whether there are any restrictions on the proposed contractor

entering into different contract types to meet local diverse health needs.
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1.4 Annex 1 Persons Eligible to Enter into a GMS

Contract

1.4.1 Statutory Provisions

1.4.1.1 Section 86 of the NHS Act (extracted in paragraph 2 below) sets out the
types of persons (including organisation types) that may enter into a GMS

contract.

1.4.1.2 Regulations 3 to 5 of the GMS Regulations (extracted in paragraph 3 below)
sets out the eligibility criteria that must be satisfied before any of the types of
persons set out in Section 86 of the NHS Act can enter into the GMS

contract.
1.4.1.3 The extracted legislation below is correct as of 1 July 2017.

1.4.1.4 By virtue of the delegation agreement, all references in legislation should be

assumed to apply also to 6The Commi ssi on

1.4.2 Section 86 of the NHS Act 2006
86 Persons eligible to enter into GMS contracts
(1) The Board may, subject to such conditions as may be prescribed, enter
into a general medical services contract withi
(@) a medical practitioner,
(b)  two or more individuals practising in partnership where the
conditions in subsection (2) are satisfied, or
(c) acompany limited by shares where the conditions in subsection
(3) are satisfied.
(2) The conditions referred to in subsection (1)(b) are thati
(@) atleast one partner is a medical practitioner, and
(b)  any partner who is not a medical practitioner is eitheri
® an NHS employee,
(i) a section 92 employee, section 107 employee, section 50
employee, section 64 employee, section 17C employee or
Article 15B employee,
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(i)  a health care professional who is engaged in the provision
of services under this Act or the National Health Service
(Wales) Act 2006 (c. 42), or
(iv)  anindividual falling within section 93(1)(d).
(3)  The conditions referred to in subsection (1)(c) are thati
(&) atleast one share in the company is both legally and beneficially
owned by a medical practitioner, and
(b)  any share which is not so owned is both legally and beneficially
owned by a person referred to in subsection (2)(b).
(4)  Regulations may make provision as to the effect, in relation to a general
medical services contract entered into by individuals practising in
partnership, of a change in the membership of the partnership.

(5) In this sectioni

Aheal th car e professional o, ANHS en
empl oyeeo, Asection 107 empl oyeeo, A
Asection 64 employeeo, Asection 17C e
empl oyee0 have the meaning given by se

1.4.3 Regulations 4, 5 and 6 of the GMS Regulations (2015)
4. Conditions: general
4.9 (1) The Board may only enter into a contract if the conditions specified in
regulations 5 and 6 are met.
(2) Paragraph (1) is subject to the provisions of any scheme made by the
Secretary of State under section 300 (transfer schemes) and section 303
(power to make consequential provision) of the Health and Social Care Act
2012(a).

5. Conditions relating solely to medical practitioners
5.0 (1) Where the Board enters, or is proposing to enter, into a contract withd
(a) a medical practitioner, that medical practitioner must be a general
medical practitioner;
(b) two or more persons practising in partnershipd
(i) at least one partner (who must not be a limited partner) must
be a general medical practitioner, and
(i) any other partner who is a medical practitioner must bed

75|Page



(aa) a general medical practitioner, or
(bb) employed by a Local Health Board, (in England and
Wales and Scotland) an NHS trust, an NHS foundation
trust, (in Scotland) a Health Board, or (in Northern Ireland)
a Health and Social Services Trust; or (c) a company
limited by sharesd
(i) at least one share in the company must be both legally and
beneficially owned by a general medical practitioner, and
(i) any other share or shares in the company that are both
legally and beneficially owned by a medical practitioner must be
so owned byd
(aa) a general medical practitioner, or
(bb) a medical practitioner who is employed by a Local
Health Board, (in England and Wales and Scotland) an
NHS Trust, an NHS foundation trust, (in Scotland) a
Health Board, or (in Northern Ireland) a Health and Social
Services Trust.
(2) In paragraph (1)(a), (b) (i) and
include a medical practitioner whose name is included in the General
Practitioner Register by virtue of being a medical practitioner to whom
paragraph (3), (4) or (5) applies.
(3) This paragraph applies to a medical practitioner referred to in article 4(3) of
the 2010 Order (general practitioners eligible for entry in the General
Practitioner Register) who was exempt from the requirement to have the
prescribed experience underd
(a) regulation 5(1)(d) of the National Health Service (Vocational
Training for General Medical Practice) Regulations 1997(b);
(b) regulation 5(1)(d) of the National Health Service (Vocational
Training for General Medical Practice) (Scotland) Regulations 1998(c);
or
(c) regulation 5(1)(d) of the Medical Practitioners (Vocational Training)
Regulations (Northern Ireland) 1998(d).
(4) This paragraph applies to a medical practitioner who has an acquired right

for the purposes of article 6(2) of the 2010 Order (persons with acquired
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rights) by virtue ofd
(a) having been a restricted services principal; and
(b) that medi cal practitionerds name
December 1994, ind

(i) a medical list which was, at that date, kept by a Family Health

Services Authority(e), or

(ii) any corresponding list which was, at that date, kept by a
Health Board or by the Northern Ireland Central Services
Agency for the Health and Social Services in Northern
Ireland.

(5) This paragraph applies to a medical practitioner who has an acquired right
for the purposes of article 6(6) of the 2010 Order (which relates to
persons engaged or provided as a deputy or employed as an assistant)
because, on at least ten days in the period of four years ending with
315t December 1994, or on at least 40 days in the period of ten years
ending with that date, that medical practitioner wasd
(a) engaged as a deputy by, or provided as a deputy to, a medical

practitioner whose name was included ind
(i) the medical list which was, at that date, kept by a Family
Health Services Authority, or
(ii) any corresponding list kept, at that date, by a Health Board or
by the Northern Ireland Central Services Agency for the
Health and Social Services in Northern Ireland; or
(b) employed as an assistant (other than as a trainee general

practitioner) by such a medical practitioner.

(6) I n paragraph (4)(a), Arestricted seryv

practitioner who provided general medical services limited to child
health surveillance, contraceptive services, maternity medical services
or minor surgery.

6. General condition relating to all contracts

6.0 (1) The Board must not enter into a contract withd

(a) a medical practitioner to whom paragraph (2) applies; or
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(b) two or more persons practising in partnership, where
paragraph (2) applies to any person who is a partner in the
partnership; or
(c) a company limited by shares where paragraph (2) applies
tod
(i) the company,
(ii) any person both legally and beneficially owning a
share in the company, or
(i) any director or secretary of the company.
(2) This paragraph applies ifd
(a) the contractor is the subject of a national disqualification;
(b) subject to paragraph (3), the contractor is disqualified or suspended
(other than by interim suspension order or direction pending an
investigation) from practising by any licensing body anywhere in the
world;
(c) the contractor has, within the period of five years before the signing
of the contract or commencement of the contract (whichever is the
earlier), been dismissed (otherwise than by reason of redundancy) from
any employment by a health service body, unlessd
(i) if the contractor was employed as a member of a health care
profession at the time of the dismissal, the contractor has not
subsequently been employed by that health service body or by
another health service body, and
(i) the dismissal was the subject of a finding of unfair dismissal
by any competent tribunal or a court;
(d) the contractor has, within the period of five years before the signing
of the contract or commencement of the contract (whichever is the
earlier), been removed from, or refused admission to, a primary care list
by reason of inefficiency, fraud or unsuitability (within the meaning of
section 151(2), (3) and (4) of the Act(a) (disqualification of
practitioners)), or a performers list held by the Board by virtue of
regulations made under section 91(3) (persons performing primary
medi cal services) of the Act, unl ess t

subsequently been included in such a list;
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(e) the contractor has been convicted in the United Kingdom of murder;
(f) the contractor has been convicted in the United Kingdom of a
criminal offence other than murder committed on or after 14th
December 2001 and has been sentenced to a term of imprisonment of
longer than six months;
(9) subject to paragraph (3), the contractor has been convicted outside
of the United Kingdom of an offence which would, if committed in
England and Wales, constitute murder andd
() the offence was committed on or after 14th December 2001,
and
(ii) the contractor was sentenced to a term of imprisonment of
longer than six months;
(h) the contractor has been convicted of an offence, referred to in
Schedule 1 to the Children and Young Persons Act 1933(a) (offences
against children and young persons, with respect to which special
provisions of this Act apply), or in Schedule 1 to the Criminal Procedure
(Scotland) Act 1995(b) (offences against children under the age of 17
years to which special provisions apply), committed on or after 1st
March 2004,
() the contractor has at any time been included ind
(i) any barred list within the meaning of section 2 of the
Safeguarding Vulnerable Groups Act 2006(c) (barred lists), or
(if) any barred list within the meaning of article 6 of the
Safeguarding Vulnerable Groups (Northern Ireland) Order
2007(d) (barred lists), unless the contractor was removed from
the list either on the grounds that it was not appropriate for the
contractor to have been included in it or as the result of a
successful appeal;
() the contractor has, within the period of five years before the signing
of the contract or commencement of the contract (whichever is the
earlier), been removed from the office of charity trustee or trustee for a
charity by an order made by the Charity Commission, the Charity
Commission for Northern Ireland or the High Court, and that order was

made on the grounds of misconduct or mismanagement in the
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administration of a charity for which the contractor was responsible or
to which the contractor was privy, or which was contributed to, or
facilitated by, the contractordéds condu
(k) the contractor has, within the period of five years before the signing
of the contract or commencement of the contract (whichever is the
earlier), been removed from being concerned with the management or
control of any body in a case where the removal was by virtue of
section 34(5)(e) of the Charities and Trustee Investment (Scotland) Act
2005(e) (powers of Court of Session);

(I) the contractord

(i) has been adjudged bankrupt and has not been discharged

from the bankruptcy or the bankruptcy order has not been

annulled, or

(i1i) has had sequestration of the <c

has not been discharged from the sequestration;
(m) the contractor is the subject of a bankruptcy restrictions order or an
interim bankruptcy restrictions order under Schedule 4A to the
Insolvency Act 1986(a) (bankruptcy restrictions order and undertaking),
Schedule 2A to the Insolvency (Northern Ireland) Order 1989(b)
(bankruptcy restrictions order and undertaking), or sections 56A to 56K
of the Bankruptcy (Scotland) Act 1985(c) (bankruptcy restrictions order,
interim bankruptcy restrictions order and bankruptcy restrictions
undertaking), unless the contractor has been discharged from that
order or that order has been annulled; (n) the contractord

(i) is subject to moratorium period under a debt relief order under

Part VIIA of the Insolvency Act 1986(d) (debt relief orders), or

(i) is the subject of a debt relief restrictions order or an interim

debt relief restrictions order under Schedule 4ZB to that Act(e)

(debt relief restrictions orders and undertakings);
(o) the contractor has made a composition agreement or arrangement
with, or granted a trust deed for,thecont r act or 6s creditors
contractor has not been discharged in respect of it;

(p) the contractor is subject tod
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() a disqualification order under section 1 of the Company
Directors Disqualification Act 1986(f) (disqualification orders:
general) or a disqualification undertaking under section 1A of
that Act(g) (disqualification undertakings: general),
(i) a disqualification order or disqualification undertaking under
article 3 (disqualification orders: general) or article 4
(disqualification undertakings: general) of the Company Directors
Disqualification (Northern Ireland) Order 2002(h), or
(iii) a disqualification order under section 429(2) of the
Insolvency Act 1986(i) (disabilities on revocation of an
administration order against an individual);
(q) the contractor has had an administrator, administrative receiver or
receiver appointed in respect of the contractor;
(r) the contractor has had an administration order made in respect of
the contractor under Schedule B1 to the Insolvency Act 1986(j)
(administration); or
(s) the contractor is a partnership andd
() a dissolution of the partnership is ordered by any competent
court, tribunal or arbitrator, or
(i) an event happens that makes it unlawful for the business of
the partnership to continue, or for members of the partnership to
carry on in partnership.
(3) Paragraph (2)(b) or, as the case may be, paragraph (2)(g), does not apply
to a person whered
(a) that persond
(i) has been disqualified or suspended from practising by a
licensing body outside of the United Kingdom, or
(i) has been convicted outside of the United Kingdom of a
criminal offence; and
(b) the Board is satisfied that the disqualification, suspension or, as the
case may be, the conviction does not make that person unsuitable to
bed

(i) a contractor,
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(i) a partner, in the case of a contract with two or more persons
practising in partnership, or
(iii) in the case of a company limited by sharesd
(aa) a person who both legally and beneficially owns a
share in the company, or
(bb) a director or secretary of the company.
(4) For the purposes of paragraph (2)(c)d
(a) where a person has been employed as a member of a health care
profession, any subsequent employment must also be as a member of
that profession; and
(b) a health service body includes a Strategic Health Authority or a
Primary Care Trust which was established before the coming into force
of section 33 (abolition of Strategic Health Authorities) or 34 (abolition
of Primary Care Trusts) of the Health and Social Care Act 2012(a).
(5) In this regulation, Acontractoro incl

proposing to enter into a contract with.
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1.5 Annex 2 Persons eligible to enter into a PMS

Agreement

1.5.1 Statutory Provisions

1.5.1.1 Section 93 of the NHS Act (extracted in paragraph 2 below) sets out the
types of persons (including organisation types) that may enter into a PMS

agreement (referred to in the Act as section 92 agreements).

1.5.1.2 Regulations 3 and 5 of the PMS Regulations (extracted in paragraph 3
below) sets out the eligibility criteria that must be satisfied before any of the
types of persons set out in section 93 of the NHS Act can enter into a PMS

agreement.
1.5.1.3 The extracted legislation below is correct as of 1 July 2017.

1.5.1.4 By virtue of the delegation agreement, all references in legislation should be
assumedtoapplisal so to O6The Commi ssioner 0,
1.5.2 Section 93 of the NHS Act 2006
93 Persons with whom agreements may be made under section 92
(1) The Board may make an agreement under section 92 only with one or
more of the followingi
(@  an NHS trust or an NHS foundation trust,
(b)  a medical practitioner who meets the prescribed conditions,
(c) a health care professional who meets the prescribed conditions,
(d) anindividual who is providing servicesi

(1) under a general medical services contract or a general
dental services contract or a Welsh general medical
services contract or a Welsh general dental services
contract,

(i) in accordance with section 92 arrangements, section 107
arrangements, section 50 arrangements, section 64
arrangements, section 17C arrangements or Article 15B
arrangements, or

(i)  under section 17J or 25 of the 1978 Act or Article 57 or 61
of the Health and Personal Social Services (Northern
Ireland) Order 1972 (S.I. 1972/1265 (N.1.14)),
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or has so provided them within such period as may be
prescribed,

(e) an NHS employee, a section 92 employee, a section 107
employee, a section 50 employee, a section 64 employee, a
section 17C employee or an Article 15B employee,

) a qualifying body.

(2)  The power under subsection (1) to make an agreement with a person
falling within paragraph (d) or (e) of that subsection is subject to such
conditions as may be prescribed.

(3) In this sectioni
Aithe 1978 Acto means the National He al
(c. 29),

AArticle 15B arrangementso means arran

services made under Article 15B of the Health and Personal Social

Services (Northern Ireland) Order 1972 (S.I. 1972/1265 (N.I.14)),

AArticle 15B employeedo means an indiuvi

provision of services in accordance with Article 15B arrangements, is

employed by a person providing or performing those services,

Aheal th car e psadeson whodiamémberaia an

profession regulated by a body mentioned (at the time the agreement in

guestion is made) in section 25(3) of the National Health Service

Reform and Health Care Professions Act 2002 (c. 17),

ANHS empl oyeed mewho,sncamectionnwidhithei d u al

provision of services in the health service, the Scottish health service or

the Northern Ireland health service, is employed byi

(@ an NHS trust, an NHS foundation trust or (in Northern Ireland) a
Health and Social Services Trust,

(b) a Local Health Board,

(© a person who is providing services under a general medical
services contract or a general dental services contract or a
Welsh general medical services contract or a Welsh general
dental services contract,

(d) anindividual who is providing services as specified in subsection

(L) (@),
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At he Northern Ireland health serviceo
the meaning of the Health and Personal Social Services (Northern

Ireland) Order 1972,

Aqgual i fying doopdnywhicmis imted byashares all of

which are both legally and beneficially owned by persons falling within

paragraph (a), (b), (c), (d), or (e) of subsection (1) ,

Aithe Scottish health serviceo means th
meaning of the National Health Service (Scotland) Act 1978,

Aisection 17C arrangementso means arran
services made under section 17C of the 1978 Act,

Asection 17C employeed means an indiuvi
the provision of services in accordance with section 17C arrangements,

is employed by a person providing or performing those services,

Aisection 50 arrangementsoO means arrang
services made under section 50 of the National Health Service (Wales)

Act 2006 (c. 42),

isection 64 arrangementsoO means arrang
services made under section 64 of that Act,

Asection 107 employeed means an indiuvi
the provision of services in accordance with section 107 arrangements,

is employed by a person providing or performing those services,

Asection 92 employeed means an individ
provision of services in accordance with section 92 arrangements, is

employed by a person providing or performing those services,

Asection 50 employeedo means an individ
provision of services in accordance with section 50 arrangements, is

employed by a person providing or performing those services,

Asection 64 employeeo meansgonwththea ndi vi d
provision of services in accordance with section 64 arrangements, is

employed by a person providing or performing those services,

AWel sh general medical services contr a
section 42(2) of the National Health Service (Wales) Act 2006 (c. 42),

and

AWel sh general dental services contrac
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57(2) of that Act.

1.5.3 Regulations 4 and 5 of the PMS Regulations (2015)

3. Conditions: general

4.9 (1) The Board may only enter into an agreement if the conditions specified
in regulation 5 are met.

(2) Paragraph (1) is subject to the provisions of any scheme made by the
Secretary of State under section 300 (transfer schemes) and section 303
(power to make consequential provision) of the Health and Social Care Act
2012(d).

5. General condition relating to all agreements

5.0 (1) The Board must not enter into an agreement withd
(a) a person falling within section 93(1)(b) to (d) of the Act (persons with
whom agreements may be made under section 92), to whom paragraph
(2) applies;
(b) a qualifying body if paragraph (2) applies tod
() the qualifying body,
(ii) any person both legally and beneficially owning a share in the
qualifying body, and
(ii)) any director or secretary of the qualifying body.
(2) This paragraph applies ifd
(a) the contractor is the subject of a national disqualification;
(b) subject to paragraph (3), the contractor is disqualified or suspended
(other than by interim suspension order or direction pending an
investigation) from practising by a licensing body anywhere in the world;
(c) the contractor has, within the period of five years before the signing
of the agreement or commencement of the agreement (whichever is the
earlier) been dismissed (otherwise than by reason of redundancy) from
any employment with a health service body, unlessd
(i) if the contractor was employed as a member of a health care
profession at the time of the dismissal, the contractor has not

subsequently been employed by that health service body or by
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another health service body, and

(i) the dismissal was the subject of a finding of unfair dismissal by

any competent tribunal or a court;
(d) the contractor has, within the period of five years before the signing
of the agreement or commencement of the agreement (whichever is the
earlier), been removed from, or refused admission to, a primary care list
by reason of inefficiency, fraud or unsuitability (within the meaning of
section 151(2), (3) and (4) of the Act(a) (disqualification of practitioners)),
or a performers list held by the Board by virtue of regulations made under
section 91(3) (persons performing primary medical services) of the Act,
unl ess the contractords name has
list;
(e) the contractor has been convicted in the United Kingdom of murder;
(f) the contractor has been convicted in the United Kingdom of a criminal
offence other than murder committed on or after 1st April 2002 and has
been sentenced to a term of imprisonment of longer than six months;
(g) subject to paragraph (3), the contractor has been convicted outside
of the United Kingdom of an offence which would, if committed in
England and Wales, constitute murder andd

(i) the offence was committed on or after 3rd November 2003; and

(ii) the contractor was sentenced to a term of imprisonment of

longer than six months;
(h) the contractor has been convicted of an offence referred to in
Schedule 1 to the Children and Young Persons Act 1933(b) (offences
against children and young persons, with respect to which special
provisions of this Act apply), or in Schedule 1 to the Criminal Procedure
(Scotland) Act 1995(c) (offences against children under the age of 17
years to which special provisions apply) committed on or after 1st April
2004;

() the contractor has at any time been included ind

() any barred list within the meaning of section 2 of the

Safeguarding Vulnerable Groups Act 2006(d) (barred lists), or

(i) any barred list within the meaning of article 6 of the

Safeguarding Vulnerable Groups (Northern Ireland) Order
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2007(e) (barred lists), unless the contractor was removed from the
list either on the grounds that it was not appropriate for the
contractor to have been included in it or as the result of a
successful appeal,
(j) the contractor has, within the period of five years before the signing of
the agreement or commencement of the agreement (whichever is the
earlier), been removed from the office of charity trustee or trustee for a
charity by an order made by the Charity Commission, the Charity
Commission for Northern Ireland or the High Court, and that order was
made on the grounds of misconduct or mismanagement in the
administration of a charity for which the contractor was responsible or to
which the contractor was privy, or which was contributed to, or facilitated
by, the contractordés conduct;
(k) the contractor has, within the period of five years before the signing
of the agreement or commencement of the agreement (whichever is the
earlier), been removed from being concerned with the management or
control of anybody in any case where removal was by virtue of section
34(5)(e) of the Charities and Trustees Investment (Scotland) Act 2005(a)
(powers of Court of Session);
() the contractord
(i) has been adjudged bankrupt and has not been discharged from
the bankruptcy or the bankruptcy order has not been annulled, or
(ii) has had sequestration of
has not been discharged from the sequestration;
(m) the contractor is the subject of a bankruptcy restrictions order or an
interim bankruptcy restrictions order under Schedule 4A to the
Insolvency Act 1986(b) (bankruptcy restrictions order and undertaking),
or Schedule 2A to the Insolvency (Northern Ireland) Order 1989(c)
(bankruptcy restrictions order and undertaking), or sections 56A to 56K
of the Bankruptcy (Scotland) Act 1985(d) (bankruptcy restrictions order,
interim bankruptcy restrictions order and bankruptcy restrictions
undertaking), unless the contractor has been discharged from that order
or that order has been annulled;

(n) the contractord
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(1) is subject to a moratorium period under a debt relief order under
Part VIIA of the Insolvency Act 1986(e) (debt relief orders), or
(i) is the subject of a debt relief restrictions order or an interim
debt relief restrictions order under Schedule 4ZB to that Act(f)
(debt relief restrictions orders and undertakings);
(o) the contractor has made a composition agreement or arrangement
wi t h, or granted a trust deed f
contractor has not been discharged in respect of it;
(p) the contractor is subject tod
(i) a disqualification order under section 1 of the Company
Directors Disqualification Act 1986(g) (disqualification orders:
general) or a disqualification undertaking under section 1A of that
Act(h) (disqualification undertakings: general),
(i) a disqualification order or disqualification undertaking under
article 3 (disqualification orders: general) or article 4
(disqualification undertakings: general) of the Company Directors
Disqualification (Northern Ireland) Order 2002(a), or
(iii) a disqualification order under section 429(2) of the Insolvency
Act 1986(b) (disabilities on revocation of an administration order
against an individual);
(q) the contractor has had an administrator, administrative receiver or
receiver appointed in respect of the contractor; or
(r) the contractor has had an administration order made in respect of the
contractor under Schedule Bl to the Insolvency Act 1986(c)
(administration).
(3) Paragraph (2)(b) or, as the case may be, paragraph (2)(g), does not apply
to a person whered
(a) that persond
(i) has been disqualified or suspended from practising by a
licensing body outside of the United Kingdom, or
(if) has been convicted outside of the United Kingdom of a criminal
offence; and
(b) the Board is satisfied that the disqualification, suspension or, as the

case may be, the conviction does not make the person unsuitable to bed
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() a party to the agreement; or
(i) in the case of an agreement with a qualifying bodyd
(aa) a person who both legally and beneficially owns a
share in the qualifying body, or
(bb) a director or secretary of the qualifying body.
(4) For the purposes of paragraph (2)(c)o
(a) where a person has been employed as a member of a health care
profession, any subsequent employment must also be as a member of
that profession; and
(b) a health service body includes a Strategic Health Authority or a
Primary Care Trust which was established before the coming into force
of section 33 (abolition of Strategic Health Authorities) or section 34
(abolition of Primary Care Trusts) of the Health and Social Care Act
2012(d).
(5) I n this regulation, Acontractoro inc

proposing to enter into an agreement.
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1.6 Annex 3 Persons Eligible to Enter into an APMS

Contract

1.6.1 Statutory Provisions

1.6.1.1 The NHS Act does not list persons who may (or may not) enter into an APMS

contract.

1.6.1.2 The APMS Directions contain provisions relating to circumstances in which
certain types of persons or organisation may not enter into an APMS contract
(Direction 4 1 extracted below). Provided Direction does not apply, any
person or organisation may enter into an APMS contract.

1.6.1.3 The extracted legislation below is correct as of 1 July 2017.

1.6.2 Direction 4 and 5 of the APMS Directions
General conditions
4.The Board may only enter into an APMS contract if the conditions specified
in direction 5 are met.
Provider conditions
5.0 (1) The Board must not enter into an APMS contract withd
(a) an individual, where paragraph (2) applies to that individual,
(b) a company, where paragraph (2) applies tod
(i) the company, or
(i) a director or secretary of the company;
(c) two or more persons practising in a partnership, where paragraph
(2) applies tod
(i) the partnership, or
(i) any person who is a partner in the partnership;
(d) an industrial and provident society(a), a friendly society, a voluntary
organisation(b) or any other body where paragraph (2) applies tod
() the society, organisation or body, or
(i) an officer, trustee or any other person concerned with the

management of the society, organisation or body.
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(2) This paragraph applies ifd
(a) the APMS contractor is the subject of a national disqualification;
(b) subject to paragraph (3), the APMS contractor is disqualified or
suspended (other than by an interim suspension order or direction
pending an investigation) from practising by a licensing body anywhere
in the world;
(c) the APMS contractor has, within the period of five years before the
signing of the APMS contract or the commencement of the APMS
contract (whichever is the earlier) been dismissed (otherwise than by
reason of redundancy) from any employment with a health service body,
unlessd
(i) if the APMS contractor was employed as a member of a health
care profession at the time of the dismissal, the APMS contractor
has not subsequently been employed by that health service body
or by another health service body, and
(ii) the dismissal was the subject of a finding of unfair dismissal by
any competent tribunal or court;
(d) the APMS contractor has, within the period of five years before the
signing of the APMS contract or the commencement of the APMS
contract (whichever is the earlier), been removed from, or refused
admission to, a primary care list by reason of inefficiency, fraud or
unsuitability (within the meaning given by section 151(2), (3) and (4) of
the Act(a) (disqualification of practitioners)), or a performers list held by
the Board by virtue of regulations made under section 91(3) (persons
performing primary medical services) of the Act, unless the APMS
contractor 6s n anydeehiactuded ino fushatisy ent |
(e) the APMS contractor has been convicted in the United Kingdom of
murder;
(f) the APMS contractor has been convicted in the United Kingdom of a
criminal offence other than murder, committed on or after 1st April 2002,
and has been sentenced to a term of imprisonment of longer than six
months;
(g) subject to paragraph (3), the APMS contractor has been convicted

outside of the United Kingdom of an offence which would, if committed in
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England and Wales, constitute murder, andd

(i) the offence was committed on or after 3rd November 2003, and

(ii) the APMS contractor was sentenced to a term of imprisonment

of longer than six months;
(h) the APMS contractor has been convicted of an offence referred to in
Schedule 1 to the Children and Young Persons Act 1933(b) (offences
against children and young persons, with respect to which special
provisions of this Act apply), or in Schedule 1 to the Criminal Procedure
(Scotland) Act 1995(c) (offences against children under the age of 17
years to which special provisions apply) committed on or after 1st April
2004;

(i) the APMS contractor has at any time been included ind

() any barred list within the meaning of section 2 of the

Safeguarding Vulnerable Groups Act 2006(d) (barred lists), or

(i) any barred list within the meaning of article 6 of the

Safeguarding Vulnerable Groups (Northern Ireland) Order

2007(e) (barred lists), unless the APMS contractor was removed

from the list either on the grounds that it was not appropriate for

the APMS contractor to have been included in it or as the result of

a successful appeal;
() the APMS contractor has, within the period of five years before the
signing of the APMS contract or the commencement of the APMS
contract (whichever is the earlier), been removed from the office of charity
trustee or trustee for a charity by an order made by the Charity
Commission, the Charity Commission for Northern Ireland or the High
Court, and that order was made on the grounds of misconduct or
mismanagement in the administration of the charity for which the APMS
contractor was responsible or to which the APMS contractor was privy,
or which was contributed to, or
conduct;
(k) the APMS contractor has, within the period of five years before the
signing of the APMS contract or the commencement of the APMS
contract (whichever is the earlier), been removed from being concerned

with the management or control of anybody in any case where removal
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was by virtue of section 34(5)(e) of the Charities and Trustees Investment
(Scotland) Act 2005(a) (powers of the Court of Session);
() the APMS contractor hasd
(i) been adjudged bankrupt and has not been discharged from the
bankruptcy or the bankruptcy order has not been annulled, or
(i) hadsequestration of the APMS
and has not been discharged from the sequestration;
(m) the APMS contractor is the subject of a bankruptcy restrictions order
or an interim bankruptcy restrictions order under Schedule 4A to the
Insolvency Act 1986(b) (bankruptcy restrictions order and undertaking),
or Schedule 2A to the Insolvency (Northern Ireland) Order 1989(c)
(bankruptcy restrictions order and undertaking), or sections 56A to 56K
of the Bankruptcy (Scotland) Act 1985(d) (bankruptcy restrictions order,
interim bankruptcy restrictions order and bankruptcy restrictions
undertaking), unless the APMS contractor has been discharged from that
order or that order has been annulled;
(n) the APMS contractord
(1) is subject to a moratorium period under a debt relief order under
Part VIIA of the Insolvency Act 1986(e) (debt relief orders), or
(i) is the subject of a debt relief restrictions order or an interim
debt relief restrictions order under Schedule 4ZB to that Act(f)
(debt relief restrictions orders and undertakings);
(o) the APMS contractor has made a composition agreement or
arrangement with, or has granted
creditors and the APMS contractor has not been discharged in respect of
it;
(p) the APMS contractor is subject tod
(i) a disqualification order or a disqualification undertaking under
section 1 of the Company Directors Disqualification Act 1986(q)
(disqualification orders: general),
(i) a disqualification order or a disqualification undertaking under
article 3 (disqualification orders: general), or article 4
(disqualification undertakings: general) of the Company Directors
Disqualification (Northern Ireland) Order 2002(h), or
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(iii) a disqualification order under section 429(2) of the Insolvency
Act 1986(i) (disabilities on revocation of an administration order
against an individual);
(q) an administrator, administrative receiver or receiver has been
appointed in respect of the APMS contractor;
() an administration order has been made in respect of the APMS
contractor under Schedule Bl to the Insolvency Act 1986(a)
(administration);
(s) the APMS contractor is a partnership andd
(i) a dissolution of the partnership is ordered by any competent
court, tribunal or arbitrator, or
(i) an event happens that makes it unlawful for the business of the
partnership to continue, or for members of the partnership to carry
on in partnership.
(3) Paragraph (2)(b) or, as the case may be, paragraph (2)(g), does not
apply to a person whered
(a) that persond
() has been disqualified or suspended from practising by a
licensing body outside of the United Kingdom, or
(ii) has been convicted outside of the United Kingdom of a criminal
offence; and
(b) the Board is satisfied that the disqualification or suspension or, as the
case may be, the conviction, does not make the person unsuitable to
bed
(i) a party to an APMS contract;
(i) in the case of an APMS contract with a company, a director or
secretary of a company entering into an APMS contract; or
(iii) in the case of an APMS contract withd
(aa) an industrial or provident society,
(bb) a friendly society,
(cc) a voluntary organisation, or
(dd) another body, an officer, trustee or other person
concerned with the management of such a society,

organisation or other body entering into an APMS contract.
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(4) For the purposes of paragraph (2)(c)d

(a) where a person has been employed as a member of a health care

profession, any subsequent employment must also be as a member of

that profession; and

(b) a health service body includes a Strategic Health Authority or a

Primary Care Trust which was established before the coming into force

of section 33 (abolition of Strategic Health Authorities) or 34 (abolition of

Primary Care Trusts) of the Health and Social Care Act 2012(b).
(5) I n this direction, AAPMS contractoro
is proposing to enter into an APMS contract.

1.7 Annex 4 Primary Care Support Services

Notifications

1.7.1 Commissioners should ensure that following any contract award or contract
merger, GP performers are informed of their obligation to notify the Primary
Care Support Services (PCSS) provider (currently Primary Care Support
England (PCSE)) using the relevant online portal orformsi ssued by Ot he
B 0o a within 28 days.
1.7.2 Additionally and more generally, GP performers and indeed performers in all
contractor groups are required to notify the PCSS provider of any changes
relevant to their entry on the national performers list. Further information is

avaialbe here https://pcse.england.nhs.uk/services/performers-lists/gp-

performers-list-for-england/
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2 AssuUurance Framewor k Contract Re v

2.1 Introduction

2.1.1 Commissioners of Primary Medical Care are responsible for the quality, safety
and performance of services delivered by providers, within their area of
responsibility. This can be directly by NHS England (NHSE) local teams or
CCGs through the delegation agreement. However, Commissioners have a
statutory duty to conduct a routine annual review of every primary medical
care contract it holds. This is covered through the annual GP Practice self
declaration (eDec) collection which NHS England has established with
providers. Therefore, commissioners should ensure they review the practices
eDec returns following submission and any subsequent national analysis
produced (e.g. NHS Engl and 6ussualyDencadeo ut | i er
available 6-8 weeks following eDec closure)

2.1.2 Itis important to note that whilst exercising of the functions passes to the
CCG, the liability for the exercise of any of its functions remains with NHS
England.

2.1.3 Assurance of CCGs commissioning of Primary Care will be covered outside of
this policy and guidance.

2.1.4 This chapter outlines the approach to be taken by commissioners when
overseeing primary medical care contracts to ensure compliance with quality
and safety standards and replaces the Primary Medical Services Assurance
Management Framework guidance and policy documents first published April
2013.,

2.1.5 Commissioners are reminded that early engagement with LMCs presents the
best opportunity to support practices in making effective and sustainable
changes to support service improvement, should this be found to be
appropriate and necessary.

2.1.6 This guidance provides an outline for assessing general practice through the
normal contractual framework (i.e. Personal Medical Services (PMS), General
Medical Services (GMS) or Alternative Provider Medical Services (APMS)).

2.1.7 This chapter will not re-cover details of the various types of contract or the
contractual actions available as these are covered elsewhere within this
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2.2.2

2.2.3

224

231

2.3.2

manual. It will aim to provide practical advice and guidance to support
commissioners and contract managers.

2.2 Background

Whilst it is recognised that most health care professionals and providers of
Primary Medical Care operate to a very high standard, it is essential that
commissioners have robust monitoring arrangements in place.

Monitoring arrangements should create a balance of support, oversight and
intervention where necessary. Furthermore, it should create a culture of
openness and transparency and a vehicle to promote peer to peer
improvement.

From 1 April 2015 the responsibility for monitoring quality and responding to
concerns arising from General Practices has been delegated to CCGs in
increasing numbers. The CCGs already had a statutory duty to assist and
support NHS England with quality but most now have specific delegated
authority for contracting primary care medical services.

Whilst Practices as providers are accountable for the quality of services and
are required to have their own quality monitoring processes in place, NHS
England and CCGs as Commissioners have a shared responsibility for quality
assurance. Through the duty of candour and the contractual relationship with
Commissioners, practices are required to provide information and assurance
to Commissioners and engage in system wide approaches to improving

quality.
2.3 Contract Review

Through the publication of this guidance, NHS England introduced a
requirement on Commissioners to undertake a risk-based approach to
reviewing contracts, along with a rolling programme of deep-dive contract
reviews. Depending on the number of practices within the commissioning
area and types of contract, a rolling programme could span one to three years.
For APMS contracts this would need to be more frequent owing to the length
of contract and the variable KPIs within them. It is recommended that if new
information becomes available to the Commissioner which suggests high

levels of variation, a visit may be required and the contract reviewing further.
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2.3.3 Commissioners will have varying resources available to effectively manage
their range of contract. Nationally, there are (as Sept 2019) 6,867 practices in
Engl and with a prescri bt plupthermasetasmab nt r e 6 G
number of additional contracts not in this prescribing category.
2.3.4 Across these 6,867 practices, the latest workforce data? published by NHS
Digital (table below) suggests that these break down into the following

contract types:

England Practice count, Full-Time Equivalent and Percentages
September 2018 March 2019  September 2019
Number of GP Practices 7,137 7,012 6,867
By Type of Contract:
APMS 150 123 143
APMS by Limited Company 59 42 47
GMS 4,996 4,964 4,848
GMS by Limited Company - 5 -
PMS 1,916 1,860 1,796
PMS by Limited Company 13 6
Unknown 3 12 20

2.3.5 However, this masks a range of GP Practice numbers across CCGs. The
average number of GP Practices per CCG is .36, however the range is
currently between 6 7 165. There are ~60% of CCGs with no APMS
contracts, and ~10% of CCGs that have no PMS contracts.

2.3.6 Across those CCGs that have APMS contracts in place, the average number
is 2.2, although one CCG currently has 12 APMS contracts representing 13%
of its total.

2.3.7 Commissioners should maintain accurate records of all contract reviews and
will be required to demonstrate if requested, evidence of compliance, or
otherwise support oversight of primary medical care commissioning
arrangements.This may be for example,viaNHS Engl andds Pri mary

Activity Report (PCAR) or internal and external audit functions.

! https://digital.nhs.uk/services/organisatiedata-service/datadownloads/gpand-gp-practicerelated-data
2 https://digital.nhs.uk/dataand-information/publications/statistical/generaand-personatimedicat
services/final30-september2018experimentalstatistics
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2.5.3

2.4 Setting and Monitoring Key Performance
Indicators

Commissioners should ensure key performance indicators (KPIs) are
negotiated into relevant contracts. These should be specific, measurable,
achievable, relevant and time-bound (SMART) and include relevant payment
thresholds.

Primary Medical Care providers will then be required to submit evidence to the
Commissioner in relation to those KPIs, against which payment will be
considered. The Commissioner should be assured that the evidence

submitted by the contractor is robust, relevant and proportionate.

2.5 Using data and information effectively

This section recognises that in a model for improvement, various data sets
which are being used by commissioners to oversee the delivery of services
provide only one part of a large picture and used in isolation presents not only
a risk of inaccuracy, but anxiety amongst those providing services or those
responsible for oversight of the delivery of those services. Data must be put
into the context of the particular provider practice and used alongside other
intelligence to gain a full understanding of any potential risk to quality and
patient safety.

The use of measures and indicators to assess quality should not remove,
diminish or unduly influence sound evidence based clinical decisions and
judgements. Commissioners should take steps to ensure that indicators are
not abused as perverse incentives to change clinical practice or ways of
working which are inconsistent with the delivery of high quality patient centred
care.

Whilst most health care professionals practise to a very high standard and it is
recognised that there is excellence in general practice, it is essential that

Commissioners have in place a robust assurance management programme to
identify and share best practice, recognise where additional management may
be needed and to highlight when things are going wrong at an early stage in

primary medical services provision.
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2.5.5

2.5.6

2.5.7

2.5.8

Through transparent measurement across practices within a CCG and CCGs
within a regional area, the practice-Commissioner relationship provides a
forum for collaborative and engaging discussions. Such engagement and
collaboration recognises the contribution that each practice can make to both
the quality of services to their registered patients and the wider impact to
service delivery across the practice and wider CCG population.

The usage of measures and indicators is to act as a starting place for
conversations, asking questions along the way as to why variation may be
occurring and acknowledging that variation may be warranted or unwarranted
depending on the context and wider supporting information available. A
practice visit may be needed to support further understanding when high
levels of variation are occurring.

If there are greater concerns about a practice, bordering on contractual failure,
this will require a more formal conversation with the practice which should be
led by the Commissioner. The focus will be the same for all practices: support
to improve, with market exit as a last resort.

Recognising that practice specific data alone is not conclusive evidence of
poor service provision and needs to be considered within the context of the
practice, the Commissioner will use a collection of information including
national data (clinical indicators, quality outcome standards, appraisals,
complaints etc.) and local intelligence (including conferring with stakeholders)
in order to assess and mitigate any potential risk to service provision and
patient safety within a practice. Where a potential or actual risk is identified,
the Commissioner will be expected to take the necessary steps to assure itself
that adequate and effective support is being provided to reduce the risk,
identify any ongoing areas for improvement and be able to demonstrate and
measure that improvement.

NHS England provides Commissioners and GP practices with a centrally
available set of pre-analysed data which the Commissioner must use as part
of its assessment of variation in the provision of primary medical services. This
information has been developed and made available through a restricted
access web interface available at www.primarycareindicators.nhs.uk.
Commissioners will be expected to use these sources of data and information

to support contract monitoring.
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2.5.9 Recognising the Commissioner retains contractual accountability and relying
on the Practice/Commissioner /LMC relationship, supported by a centrally
provided transparent and consistent suite of measures, in conjunction with
robust, fair and consistent guidance for the management of service and
performance improvement, will help to ensure risks to quality and patient
safety are addressed in a timely and proportionate manner.

2.5.10 The approach described above provides for the Commissioner to assure the
quality, safety and performance of each practice.

2.5.11 The Care Quality Commission is the independent regulator of health and adult
social care in England. It seeks to ensure services are safe, effective,
compassionate and delivered to a high quality, encouraging services to
improve. The inspection of general practice includes five key questions of
services i.e. whether services are: safe, effective, caring, responsive to
peopl eds n e-kdl €EQCaated eavheot the five questions to give an
overall rating for a practice, the rating categories used include: Outstanding,
good, requires improvement and inadequate. These ratings and practice
reports are available on the CQC website.

2512CQCo6s report State of Ca2@®7in General Pra
(http://www.cqc.org.uk/publications/major-report/state-care-general-practice-
2014-2017) highlights that one of the key determinants of GP practice

providing high quality care was, a practice that is proactive in identifying the
needs of their patient population as wellaspeople 6s heal t h and car e
the wider local population. Furthermore, practices that were good or
outstanding proactively support people to live healthy lives, recognise social
aspects such as employment, housing and finance and then target such
support towards people who are vulnerable. As well as engaging with the
needs of patients, meeting local needs also meant engaging with external
agencies, and networks and including the voluntary sector. CQC rating data
indicates that the majority of practices in England are rated as Good or
Outstanding, with pockets of poor practice.
2.5.13 The standards set by the Care Quality Commission (CQC) describe the
characteristics of 6égoodd quality primary

the CQC website: http://www.cgc.org.uk/quidance-providers/gps#care-

standards
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2.5.14 Other definitions of good quality primary care which may also provide the
starting point for discussions between practices and the Commissioner are
outlined in the Health Foundation publica
practiceo
2.5.15 As excellent service provision cannot be discerned from a single set of
measures or indicators, NHS England primarily provide three sources of data
and intelligence. Used alongside local knowledge, these may assist the
Commissioner in assessing risk to service provision and patient safety and
therefore adherence to the contract. This intelligence is currently provided
through the Primary Care website at www.primarycareindicators.nhs.uk and

through eDec which is collected by NHS Digtal via the Strategic Data
Collection Service (SDCS) on behalf of NHS England.

1. A Practice profile which describes the characteristics of each practice e.g.
the demography of the population served. This information is updated
regularly and whilst it is unlikely to change significantly over time, it may
contain specific information which when presented alongside clinical
indicators, would provide a more complete picture and potential impact on
achievement of certain standards e.g. the effect of student practices or those
that serve more discreet populations (homeless, high BME, highly deprived
etc).

2. An annual GP practice electronic self-declaration (eDec). This includes
information such as, operating policies, opening times and assurance of
good workforce planning. This information will link with contractual
requirements and may alsocont ai n responses to Oreason
i nformationo e. g. from other gover nme
parliamentary questions or freedom of information requests. The information
declared will be shared with CQC, reducing the burden of separate
information returns across organisations e.g. as part of pre-inspection
information requests.

3. A suite of general practice measures and indicators supporting quality
improvement, assurance and enabling benchmarking as these are shared
transparently with all practices. This indicator set will apply to all GP
practices in England, in order to allow for benchmarking comparisons to be
made, within a CCG or wider regional areas, for example by grouping
practices of other similar characteristics such index of multiple deprivation
and list size, etc.

3 http://www.health.org.uk/publication/improvingquality-generalpractice
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2.5.16 These data should be used by Commissioners in the first instance, along with
any new or emerging sources of intelligence to identify risk. These sources of
data and information will direct commissioners to those areas where potential
areas or pockets of highest risk exist.

2.5.17 It is acknowledged that these sources of data do not capture the full range of
services provided by general practice, they are however an important starting
point in helping individual practices, Commissioners and other stakeholders to
build a rounded view of performance with a focus on objective service
improvement and outcomes.

2.5.18 There are very few circumstances where data alone will determine
Commissioner intervention. To ensure flexibility, Commissioners should review
these three primary sources of data and any future published sources of data
and information in order to understand whether a practice requires support to
improve or intervention, for example, if the Commissioner considers there may
be a risk to quality and patient safety. If necessary, the Commissioner should
provide additional appropriate and adequate support to be agreed with the
practice. If despite that support a practice is unable to demonstrate
improvement within a reasonable period, the Commissioner must determine
whether it considers there is an actual cause for concern. This will require

scrutiny of any other relevant sources of intelligence or data for example;

1 Additional and detailed practice data (PCCA tool)

1 Local intelligence including the annual GP Practice electronic self-
declaration (eDec) submission.

1 CQC practice reports

1 Public Health England GP practice profiles:
http://fingertips.phe.org.uk/profile/general-practice

1 KO041b complaints indicator set made by or on behalf of patients:
http://content.digital.nhs.uk/datacollections/ko41b

1 Friends and Family Test:
https://www.england.nhs.uk/ourwork/pe/fft/friends-and-family-test-data/

1 General Practice Patient Survey: https://gp-patient.co.uk/

1 NHS Right Care future indicator sets for general practice:
https://www.england.nhs.uk/rightcare/intel/

1 Performer performance/concerns (if appropriate)

1 CCG engagement and relationship

1 LMC intelligence
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1 Practice phone call or visit

1 Medicines optimisation dashboard
https://www.england.nhs.uk/medicines/medicines-
optimisation/dashboard/

1 GP Workload tool and appointments data
https://digital.nhs.uk/services/general-practice-gp-collections/service-
information/gp-workload-collection

2.5.19 Data alone (whether derived from the above or the three key sources) is not
however a panacea. The Commissioner must consider the practice in the
context of wider determining factors (e.g. social deprivation, health needs,
population profile, resourcing, to name but a few).

2.5.20 There are numerous examples of data being used inappropriately and
contrary to the purpose for which it was collected; one such non healthcare
related example is provided below. This example is intended to reinforce the
concept of using data appropriately, in context and as part of a wider suite of

factual intelligence to make informed decisions.

The Bhoomi Project was an ambitious effort by the southern Indian
state of Karnataka to digitize some 20 million land titles, making them
more accessible. It was supposed to be a shining example of
governance and open data that would benefit everyone and bring new
efficenci es to the worldés | argest democr
proved a boon to corporations and the wealthy, who hired lawyers
and predatory land agents to challenge titles, hunt for errors in
documentation, exploit gaps in records, identify targets for bribery,
and snap up property. An initiative that was intended to level the
playing field for small landholders ended up penalising them and
bribery costs and processing time actually increased.

2.5.21 Underlying this approach is the recognition that the best way of ensuring
continued excellence lies in the consistent and proportionate application of an
assurance framework which requires Commissioners to consider multiple
sources of reliable and accurate information and intelligence against relevant

and specific criteria.
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2.6 Practice Visit i Best Practice

2.6.1 The Commissioner remains accountable for contract management, a co-
ordinated practice / Commissioner / CQC / LMC relationship provides an
opportunity for an engaging and collaborative discussion that covers each
practiceds quality and achievement across
that in respect of the service provided by a practice or a practices use of for
example, secondary care services.

2.6.2 By way of an example and to provide clarity, a Commissioner may have a
conversation with a member practice, which from an initial view, appears to
have a disproportionate number of emergency admissions for conditions
usually managed in primary care. This in itself may not necessarily indicate a
problem, but allows the Commissioner to understand the implications in the
wider commissioning arrangements.

2.6.3 The Commissioner will not necessarily focus solely on the contractual
requirements and may include quality improvement and health outcomes to
ensure it is meeting its duties to improve quality and secure good public health
in the population.

2.6.4 Practice Visits i Practical Support

2.6.5 Understand the background

2.6.6 To align with the commitment to reduce burden and bureaucracy,
commissioners should consider whether other practice visits may be planned
or recently undertaken to avoid unnecessary duplication. Such visits may be
planned by CQC or Health Education England in relation to regulation or
educational standards

2.6.7 Visits to practices may originate from many areas and may be formal or

informal. The reasons for visiting a practice may be for:

List closure application
CQC report

New contractor visits
Practice support

= =4 =4 4
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1 Investigation of concerns raised (see sample practice review template
at annex 3)

Annual review of provider

Contractual concerns e.g. boundary changes

Practice mergers

1 Performer concerns that may be impacting on contract

= =4 A

Note: In addition, Commissioners should still undertake a rolling programme of
review as outlined at the start of this chapter but this should include a random

sample of practices not identified through other intelligence led approaches.

2.6.8 Gathering information

2.6.9 Before visiting the practice, collate all relevant and available data and

information (examples provided below):

1 CQC report if available, or discussion with CQC data and/or inspection

team

Primary care web tool

ASofto intelligence
QOF scores

Complaints

Any local profiling tools or dashboards

Legal advice if required

Ask the practice to complete template which may save time during your
visit.

= 4 4 4 4 4 4

2.6.10 Communications

2.6.11 Early communication is key to a successful visit. Always contact the practice to
advise them that you will be visiting the practice and the reason why. The
agreed date must be followed up in writing. Give plenty of notice unless there

is a patient concern (see sample practice visit letter at annex 2).

2.6.12 Informal visits.

2.6.13 If an informal visit is planned, the practice has usually instigated it themselves
and therefore are aware of the reason i.e. practice merger. Ensure you have
the right information available for the matter to be discussed. For example, if
the visit is to discuss a list closure, ensure you know the practice list size, list

variations, surrounding practice closures etc.
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2.6.14 Formal visits

2.6.15 Concerns about a practice can be raised to commissioners through various
routes. Depending upon the issues raised the Commissioners will need to

make an informed decision on the extent to which it need to investigate.

2.6.16 Commissioners should:

1 Establish a Task and Finish Group
1 Establish Terms of Reference for Task and Finish Group (see sample
at annex 5)
1 Task and Finish Group agree the actions required
o Practice visit
o Breach /remedial notices issued where appropriate
o Contract termination
0 Referral to QSAG / PAG
1 Agree clear and specific terms of reference (ToR) for any visit, including
a commitment to review / amend the ToR in light of any new / emerging
evidence. Amendments should be agreed between parties.
71 Investigation Team identified i to include, but inclusive of, GP, Primary
Care Nurse Lead, Safeguarding Lead, Nursing and Quality Lead,
Contract Manager. Admin support where appropriate.
Initiate formal contact with Practice
Communication with Practice, with recommendation of inclusion of LMC
Practice visit with appropriate team
Report / action plan drafted (see example at annex 4)
Report / action plan submitted to Task and Finish Group
Report / action plan finalised
Report / action plan sent to Practice for comment
Meeting with Practice to discuss taking action plan forward
Monitoring meetings to ensure targets / deadlines are met
Final meeting with Practice to close process
Final Task and Finish Group to give assurance issue / concern is
resolved.

=4 4 4 4 4 -4 -4 -4 -4 -4

2.6.17 If issues are not resolved then contract breach/termination notices may be
served.

2.6.18 Consultation with and support from the Local Medical Committee (LMC)

2.6.19 If the commissioner is undertaking a targeted visit relating to concerns raised
or known contractual underperformance, which may result in actions being
imposed or considered, then it shall, whenever it is reasonably practical to do
so, consult the Local Medical Committee.
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2.6.20 The LMC has a role in supporting practices facing remedial, breach and
termination notices or those undergoing performance investigations. The LMC
can advise practices on how to complete actions required by remedial notices,
how to address issues in order to avoid further contract breaches and appeal
against termination notices if appropriate. The LMC can signpost practices to
experts who can help, e.g. thaeatoporacti ces?o
consultants who can advise on practical issues such as practice policies, etc.
For those practices undergoing performance investigations, the LMC can
support practices in preparatory meetings with the investigating officers and
the commissioners, assist with drafting terms of reference, guide practices
through the investigation process and sit in on interviews with clinicians and
staff to ensure that due process is followed.

2.6.21 Commissioners are encouraged to advise practices in these circumstances to
make contact with their LMC as early as possible to ensure they have access
to expert help and advice.

Annex 1: PCWT - Practice Profile / Data / User Guide
1 PCWT i Getting started guide

Annex 2 A Sample Practice Visit Letter

M A Sample Practice Visit Letter

Annex 3 A Sample Clinical Governance and Practice Review

1 A Sample Clinical Governance and Practice Review

Annex 4 A Sample Overview of Concerns - Investigation Plan

1 A Sample Overview of Concerns - Investigation Plan

Annex 5 Sample Terms of Reference (ToR) For a Task & Finish Group
Investigating Concerns

(a) Sample Terms of Reference (ToR) For a Task & Finish Group
Investigating Concerns
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3 Managing Patient Lists

3.1.1

3.1.2

3.1.3

3.14
3.1.5
3.1.6

3.1.7

3.21

3.1 Introduction

Practices operate either an open or a closed list and patients have the ability
to register with any local practice which operates an open list. Practices
continue to have discretion over new patient registrations, although fair and
reasonable grounds should be presented in the event of a refusal to accept a
patient onto an open practice list.

Practices must ensure that they meet all general legal duties and must ensure
that they are not directly or indirectly in breach of the public sector equality
duty.

The Commissioner has an obligation to prepare and keep up to date a list of
patients accepted by the contractor or assigned to its list of patients and who
have not been removed from that list.

This policy sets out:

the arrangements for managing patient assignments (Part A);

list maintenance for primary medical services including general list
maintenance by PCSE (Part B1) and targeted list cleansing by Commissioners
(Part B2); and

managing closed lists (Part C).

3.2 PART A: Managing Patient Assignments

Scope

3.2.1.1 This Part A sets out the processes the Commissioner should follow in

respect of patient assignment to practice lists. This Part A also provides
information regarding the grounds for practice refusal to register a new
patient and potential difficulties that may arise following removal from a
practice list and the procedures that must be followed in the event that

patient assignment to a practice list is required.

3.2.1.2 Where a practice list is open, a patient may apply for registration either in

person or on behalf of another, whether or not they are resident in the

practice area or are currently registered at another practice.
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3.2.2 Refusing Patient Registration onto an Open List

3.2.2.1 In most circumstances, practices that are operating an open list do so
effectively, and in a reasonable manner, accepting applications for new
registrations on a daily basis. There are, however, a number of
circumstances when a patient may find it difficult to obtain registration with
their local practice and in these circumstances it is important that the
Commissioner is fully aware of the grounds under which a practice may
refuse registration and the processes that must be followed in order to

demonstrate that this refusal has not been on prejudicial grounds.

3.2.2.2 A practice may only refuse to accept a patient onto an open list where it has
reasonable grounds for doing so. Reasonable grounds will not relate to the
p at i eacetgersler, social class, age, religion, sexual orientation,
appearance, disability or medical condition. Reasonable grounds may
include that the patient does not live in the practice area. Where a practice
refuses to register a patient, the reason for this refusal must be made in
writing to the patient within 14 days of the request for inclusion being made.
The contractor must keep a written record of applications and reasons for

refusal.

3.2.2.3 The operation of a waiting list for registrations is not appropriate. Where a
practice feels that it cannot accept new registrations at the time of the
patientsd application to join the practi:
the practice list should remain open and enter into discussions in this respect

with the Commissioner. See Section C for more information.

3.2.2.4 In the event that the Commissioner is approached regarding any refusal of
registration, it must make contact with the practice to confirm the situation
and address the matter in line with the PMS Regulations, GMS Regulations

or APMS Directions (as appropriate).
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3.2.3 Removing a Patient from a Practice List

3.2.3.1 Where a practice wishes to remove a patient from its practice list, the
practice must normally provide the reason for removal in writing to the
patient. Removal may normally only be requested if, within the period of 12
months prior to the date of the request, the practice has warned the patient in

writing that they are at risk of removal and reasons for this have been stated.

3.2.3.2 It may be justified that a written warning was not possible/appropriate in the
circumstances that:
i the reason for removal relates to a change of address outside of the practice
area including where a patient has been registered as a temporary resident

elsewhere and has exceeded the three-month temporary residency period,;

9 the practice has reasonable grounds for believing that the issue of a warning
would be harmful to the physical or mental health of the patient or put at risk

one or more members of the practice team; or

T Itis, in the opinion of the contractor, not otherwise reasonable or practical for a
warning to be given. The practice must record in writing either the date of any
warning given and the reasons for such a warning or the reason why no such

warning was given.
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3.2.3.3 All patient removals must be recorded by the practice, including the reasons
and circumstances of the removal and this record must be made available to
the Commissioner should it be requested.

3.2.3.4 Notifications by the contractor to the Commissioner (via PCSE) should be
made on removals from the contractors' patient list. The Commissioner must
refer to the relevant Regulations/Directions (set out at in Schedule 3 Part 3 of
the GMS Regulations; Schedule 2 Part 3 of the PMS Regulations; the APMS
Direction do not require APMS contracts to have provisions relating to patient
lists T the Commissioner should refer to the wording of the relevant APMS
contract).

3.2.3.5 Practices may remove a patient with immediate effect where the patient has
committed an act of violence or behaved in such a way that the contractor,
practice staff, other patients, or those present at the place the services were
provided have feared for their safety. The incident leading to the request for
immediate removal must have been reported to the police. It is highly likely
that there are different ways in which violent patients are managed nationally
as services were commissioned in different ways under a violent patient
directed enhanced service scheme. For this reason, the Commissioner must
refer to the relevant Regulations/Directions and the Special Allocation
Scheme (SAS) chapter.

3.2.3.6 Patients may experience difficulties in registering where they have been
removed from a practice list, although, (other than on the grounds of violence
or threatening behaviour), this should not ordinarily be a factor considered by
practices when approached by new patients. It should also be noted that
patients have the right to choose to move from one practice to another, even
within the same locality, without providing grounds for doing so.

3.2.3.7 In any type of patient deduction, consideration must be given to any potential
safeguarding concerns. Where a patient is at risk of being removed for
example for missed appointments, that may reflect on parenting / caring
capacity (e.g. mental health) and consideration must be given to
safeguarding either for children or vulenerable / at risk adults. Advice should
al ways be sought from | ocal Safeguarding

designated professional.
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3.2.3.8 With regard to the deduction of Children (aged under 18) GP practices have

the clinical expedient prerogative to retain children (under 18 years old)

under the paramountcy of the child withi

time that they understand how the children might be cared for by another

NHS or private GP, especially if vaccines or screening are still indicated.

3.2.3.9 It should also be noted that:

1 Children and Young People (CYP) on a protection order or protection
plan should not be de-registered on the grounds of behaviour including
non attendance.

1 CYP (not-protected) and adults with LD or with those with formal carer
should not be de-registered on the grounds of behaviour including non
attendance.

3.2.3.10 These citizens may need to be referred to safeguarding leads since
they might be at risk either through behavioural problems or non attendance
of their appointments.

3.2.3.11 These citezens should be allowed to sustain their GP Registration for
continuity of care until such times as it can be established how the children
might be cared for by another NHS or private GP.

Therefore:

1 Children of parents or carers, who have been removed from the list for

any reason, must not be left without access to primary care service.

1 Where parents or carers have been removed from the list due to
aggressive and or violent behaviour a risk assessment should be
completed to identify any risk to their children and the appropriate

safeguarding referrals made.
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3.2.4 Where Patient Assignment to a Practice List is Required
3.2.4.1 Assignment to an open list

3.2.4.1.1 The Commissioner may assign a new patient to a practice whose list of
patients is open and in making the assignment, the Commissioner shall
have regard to:

1 the wishes and circumstances of the patient to be assigned;
T the distance between the pati eapreinssespl ace

1 whether, during the six months ending on the date on which the application for
assignment i's received by the Commission
removed from the list of patients of any practice in the area of the Commissioner,

at the request of the practice;

T whether the patientbés name has previousl
patients of any practice in the area of the Commissioner owing to violent
behaviour and, if so, whether the practice to which the patient is to be assigned
has appropriate facilities to deal with such a patient; and

i other matters the Commissioner considers relevant.

3.2.4.1.2 A new patient is defined as a person who:
M has been refused i nclusi on i n a contract

accepted as a temporary resident by a contractor, and

1 would like to be included in the list of patients of a contractor in whose outer
boundary area (as specified in accordance with regulation 20(1)(d)) that person

resides.

115|Page



3.2.4.1.3 In making an assignment, the Commissioner will contact the practice by
telephone, to which the patient is to be assigned, to inform them that an
assignment is being made. Following this telephone contact, the
Commissioner will send an assignment notification (example at Annex 1) to
both the receiving practice and the PCSS provider for their information. A
letter (Annex 2) will also be sent to the patient informing them of their
registration and provide details as to how they may access the service. In
the majority of cases this letter will be issued by the PCSS provider;
however, the Commissioner should ensure that this process is satisfied
either through this mechanism or through its own local arrangements.

3.2.4.1.4 PCSE are responsible for sending the standard patient letter in the case of

allocations to open lists.
3.2.4.2 Assignment to a closed list

3.2.4.2.1 The Commissioner may not assign a new patient to a practice that has

closed its list of patients except in the following circumstances:

1 most or all of the providers of essential services (or their equivalent) whose
practice premises are within the Commissioner's area have closed their lists of

patients;

1 the assessment panel (as will be detailed below) has determined that patients
may be assigned to the practice in question, and that determination has not
been overturned either by a determination of the Secretary of State or (where

applicable) by a court; and

1 the Commissioner has entered into discussions with the practice in question
regarding the assignment of a patient, whereby additional support that the
Commissioner can offer to the practice may be required. The Commissioner
shall use its best endeavours to provide appropriate support and should discuss
support in respect of the first assignment of a patient and any subsequent

assignments made to that contractor during their list closure.
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3.2.4.2.2 PCSE are responsible for sending the standard patient letter in the case of
allocations to closed lists

3.2.5 Assignment Based on the Determination of a Commissioner Assessment

Panel

3.2.5.1 Where the Commissioner has the need to assign a patient to a practice that
has a closed list and most or all of the providers of essential services (or their
equivalent) whose practice premises are within the locality of the

Commissioner have closed their lists of patients, the Commissioner must:

1 prepare a proposal to be considered by the assessment panel which must
include details of those practices to which the Commissioner wishes to assign

patients;

1 ensure that the assessment panel is appointed to consider and determine its

proposal and the members of the assessment panel must include:
o a Commissioner director;

0 a patient representative who is a member of the local HWB or Local
Healthwatch organisation; and

o a member of an LMC but not a member of the LMC formed for the area
in which the contractors who may be assigned patients as a

consequence of the panel's determination provide services.

1 Notify in writing that it has referred the matter of patient assignment to the

assessment panel to the following:
o the LMC for the area of the Commissioner; and

0 any contractors whose practice premises are within the Commissioner's
jurisdiction that have closed their list of patients and may, in the opinion
of the Commissioner be affected by the determination of the assessment

panel.

3.2.5.2 In reaching its determination, the assessment panel shall have regard to

relevant factors including:

1 whether the Commissioner has attempted to secure the provision of essential
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services (or their equivalent) for new patients other than by means of their
assignment to contractors with closed lists of patients; and

1 the workload of those contractors likely to be affected by any decision to assign
such patients to their list of patients.

3.2.5.3 The assessment panel shall reach a determination within the period of 28
days beginning with the date on which the panel was appointed.

3.2.5.4 The assessment panel shall determine whether the Commissioner may
assign patients to practices which have closed their lists of patients. If it
determines that the Commissioner may make such assignments, it shall also
determine those practices to which patients may be assigned.

3.2.5.5 The assessment panel may determine that the Commissioner may assign
patients to practices other than those practices specified by the
Commissioner in its proposal, as long as the practices were notified during
the preparation stages of the assessment panel being held.

3256 The assessment panel 6s determinati on

by the panel and be made in writing to:
M1 the LMC for the area of the Commissioner; and

1 any contractors whose practice premises are within the Commissioner's
jurisdiction that have closed their list of patients and may, in the opinion of the

Commissioner be affected by the determination of the assessment panel.

3.2.6 NHS Dispute Resolution Procedure Relating to Determinations of the

Commissioner Assessment Panel

3.2.6.1 Where an assessment panel makes a determination that the Commissioner
may assign new patients to contractors which have closed their lists of
patients, any contractor specified in that determination may refer the matter
to the Secretary of State to review the determination of the assessment

panel. Please refer to the chapter on managing disputes.

3.2.7 Removal by a Contractor of Patients Assigned to the Practice
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3.2.7.1 Historically, practices have often applied an unwritten agreement to the
retention period of assigned patients. However, there are no formal
arrangements in respect of timescales for patient retention in these
circumstances. While the significant majority of practices continue to manage
assigned patients in the same manner as an ordinarily registered patient,
others may commence a formal removal process immediately following
assignment. The Commissioner has a responsibility to ensure that all
requests to remove a patient at the request of the contractor must be

managed in line with the relevant Regulations/Directions.

Part A Annex 1 Example Assignment Notification

1 Example Assignment Notification

Part A Annex 2 Example patient letter confirming registration

1 Example patient letter confirming registration
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3.3 Part B1: General List Maintenance for Primary
Medical Services
3.3.1 Scope

3.3.2 This Part B sets out the processes for the Commissioner to ensure list
maintenance is appropriately managed. It details the list maintenance and
data quality measures to be undertaken and suggests additional measures to
be taken. Where references are made to actions to be followed by the
Commissioner, these actions should, where possible, be done together with
the available support services or payment authority.

3.3.3 Medical service contracts are predominantly funded on a capitation basis. It
follows, therefore, that if a patient list is overstated, the contractor will receive
more funding than it is entitled to and this presents a significant financial
burden on NHS resources.

3.3.4 While in most cases, primary care contractors endeavour to maintain their
registered lists in a current and accurate state, patients often fail to notify their
registered practice when leaving the area and/or country resulting in potential
duplicate registrations, ghost and gone away patients remaining registered on
the national patient registration systems.

3.3.5 Some degree of list inflation is inevitable, but manageable if kept within
reasonable bounds. Current trends of inflation are excessive and in some
regions, continue to rise. The Commissioner and PCSE are expected to
engage in regular proactive list maintenance with general practices.

3.3.6 Ongoing and effective maintenance of lists is essential to ensure they are
accurate. However, even with the most effective list maintenance procedures
in place, a practice list can hold 3-8 percent of inaccuracy due to patient
turnover alone.

3.3.7 Practices with robust systems in place to verify and record patient details at
the point of registration, as well as regular systematic checking of details when
patients contact the practice, have more accurate lists.

338 The accuracy of a practicebs registration

1 the efficacy of ill-health prevention/screening programmes and total population
capture;
1 the assessment of performance and clinical outcomes which are often

compared on a Oper patientsd denominator ;
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1 the appropriate use of public funds, as allocations are made on a £ per patient

basis.

3.3.9 Operating Principles

3.3.10 List maintenance processes should be designed with the proactive
engagement of the Commissioner, patients (or their representatives), national
PCS provider, and LMCs on behalf of GPs and practice managers. This
should be through a continuous rolling programme, for example: working
through the practice registers alphabetically over a one to three-year period, or
by targeting specific patient cohorts, for example, choosing a cohort that
supports a screening programme e.g. childhood immunisations, flu or
cytology.

3.3.11 A "one-hit" approach in which a single practice is targeted should be avoided
except in exceptional circumstances. This might include due diligence when
transferring a full list to a new contract, for example. In all cases this should be
carried out in discussion with the LMC.

3.3.12 Contractors have a crucial role to play in ensuring their staff access relevant
training, are familiar with the FP69 process and are proactive partners in the
list maintenance process, responding to requests from the national PCS
provider.

3.3.13 When responding to an active FP69 (see Annex 1 and Annex 2) a practice
declaration will be sufficient. The practice is responsible for ensuring all
declarations made are accurate and should be made aware that these can be
challenged where any inconsistencies are highlighted through a cluster-wide
audit.

3.3.14 A list maintenance exercise is not designed to address performance failures.
Where there are reasonable grounds for believing that list inflation is
particularly high at an individual practice then concerns about this should be
handled separately and in accordance with the performance management
directions.

3.3.15 The Commissioner should ensure that where the PCS provider disputes the
practice declaration, the practice is told why and is advised of any list actions

that have been taken.
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3.3.16 Minimising Inconvenience to Patients

3.3.16.1 Advance screening of the proposed cohort by practices means that
fewer patients will be inconvenienced by having to respond to a letter. It will
also reduce administrative costs and wasted resource associated with the
exercise.

3.3.16.2 The Commissioner should maximise awareness in the patient
population of list maintenance procedures by ensuring that an effective
patient communication strategy is in place. The strategy should be tailored to
local needs and build upon examples of what has worked well. For example:
Letters to be addressed to named patients and not the occupier (Annex 3).
Branded NHS envelopes with a return address are more likely to be opened
as they are clearly directly in relation

9 Contractor teams alerting patients to registration checks well in advance i as
part of the registration conversation, through display notices in a practice.

1 The Commissioner and contractors making the process clear to patients
through any letters and posters, for example 7 what the letter looks like, what
to do when you get one, the steps in place to minimise deregistration errors,
what to do if there is a de-registration error, what to do if a letter arrives for
someone not living at that address.

1 Communications must take into account the Accessible Information Standard
which requires organisations to ensure that disabled patients receive
information in formats that they can understand. For more information on the
standard and guidance on its implementation, see the NHS England website:

https://www.england.nhs.uk/ourwork/patients/accessibleinfo-2/

1 Communications must be tailored for different languages and consideration of
other support for patients whose first language is not English.
3.3.16.3 List maintenance is also an opportunity to improve other aspects of
patientsd registration including the acc
register. The Commissioner should ensure that contractors verify the details
held on the practice system systematically as part of routine on-going

maintenance.
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3.3.17 Patient Registration Process

3.3.18 Appropriate and timely management of the patient registration process is
essential in minimising the potential for list inflation.

3.3.19 The standard registration process requires all general practices to notify all
registrations to NHAIS. The NHAIS user should then confirm the registration to
the practice and take steps to arrange for the transfer of medical records from
the patient's previous general practice. Electronic links are in place between
NHAIS sites and all general practices that enable this process.

3.3.20 GP practices are required to monitor that all their registrations and patient
deductions are acknowledged by NHAIS.This ensures that patients are
correctly registered and will be included in NHS screening and immunisation
programmes.

3.3.21 Practices should also check their list size of registered patients on a quarterly
basis against Open Exeter (or its replacement). This ensures that payments to
the practice remain accurate and any issues with the registration process are
identified.

3.3.22 The process of confirming the new patient registration by NHAIS staff involves
checking the patient details against the Personal Demographics Service
(PDS) National Back Office (NBO)t o confirm the patientds |
where NHS numbers cannot be traced, the system provides for the user to
request the allocation of a new NHS number.

3.3.23 Where it is not possible to trace an NHS number for a patient, rather than
request allocation of a new NHS number the registration should be kept
pending and the previous general practice contacted to obtain further details.

3.3.24 If the practice cannot provide further information to enable the NHS number to
be traced it should be asked to contact the patient to obtain this. By taking
these steps, the user will ensure that allocation of new NHS numbers is kept
to a minimum and therefore minimises the potential for list inflation.

3.3.25 Where a new NHS number has been allocated then additional checks are
undertaken by the PDS NBO to help ensure a duplicate NHS number has not
been created for a patient. Monthly reports, identifying the number of duplicate
NHS numbers allocated by PCSE are produced by the NHS Digital and these
are split between those where the service provider should have been able to
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trace the correct number and those duplicates that are considered
unavoidable.

3.3.26 It is essential that robust procedures are in place to prevent the creation of
duplicate registrations at the time of registration. The figures available on the
volumes of duplicate numbers created by each service provider should
provide valuable benchmark data to monitor this.

3.3.27 The Commissioner should ensure that the PCSE is processing routine
registrations in a timely manner as this is also key to ensuring accuracy of

practice lists.

3.3.28 Elements of a Rolling List Maintenance Programme

3.3.28.1 Routine business processes that involve sending letters to patients help
reduce list inflation, as any letters returned undelivered* by Royal Mail result
in general practices being given the statutory six-month notice period to
provide confirmation that the person is a patient to whom it is still responsible
for providing essential services. Where confirmation is not provided then the
patient is removed from the practice list (please also refer to the Patient

Registration chapter for further information).

3.3.28.2 These letters to patients, using data sourced from the NHAIS system,
are inclusive of, but not limited to, the following:

1 Cervical screening invitation letters sent to all women aged 25-64.

1 Cervical screening test results sent to all women attending for a test as part of

the NHS cervical screening programme.

1 Flu vaccination invitation letters sent to patients aged 65 and over together with
any patients identified by gener al pract.i

1 Chlamydia screening invitations letters sent to patients on behalf of certain local

authorities.

1 Bowel screening invitation letters are sent to all patients aged 60 and 74 where
the source data used to identify patients to be invited is taken from the NHAIS

system.

4The FP69 flag in these circumstances will affect a breast screening invitation
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1 Letters sent to all patients registered with a specific general practice if there are

any significant changes to practice arrangements.
1 Medical cards or letters of confirmation of NHS number and registration.

1 Verification by general practices of the vaccination status of all children aged
two years and five years registered with the practice on the first day of each

quarter.

3.3.28.3 In maintaining the NHAIS system specific tasks need to be undertaken

to reduce list inflation and help maintain the accuracy of practice lists. The

annual programme of checks to be undertaken is shown below together with

the standard procedure which should be adopted for each. The flow chart

illustrated within Annex 1 and Annex 2 indicates the standard process to be

followed.

Patient Frequency | Process
group/cohort
Multiple After the The National PCSS must:
Occupancy initial 1 compare Office of National Statistics
month, i (ONS) and NHAIS population figures at
PCSE will
ward/super output area (SOA) level to
Che?l_( the enable prioritisation of work;
additional
patients 1 send the list of names to the relevant
who general practices. Each practice should
appeared confirm if patients have been seen in the
at MO last 15 months;
addresses | ¢ send letters to any patients that are
and reset recorded as being registered and have not
annually been seen by their general practice in the
thly past 15 months, taking into account the
requirement to ensure that disabled
patients receive information in a format
that they can understand and they receive
support to help them communicate (as
mandated in the Accessible Information
Standard).
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Patient Frequency | Process

group/cohort

1 send reminder letters if no reply received
after four weeks.

i activate an FP69 for the practices if any
letters return undelivered or where no
response is received within two months of
the date of the original letter being sent;

1 remove the patient from the list if the
general practice does not confirm patient
contact within six months.

University/college | Annually The National PCSS must:
student/residential | October to

identi atients recorded on an NHAIS
school December 1 yp

system as being registered with a general
practice for four or more years in respect
of a college/university address;

1 send the lists of names to the relevant
general practices asking them to confirm
the patients are still registered and are still
attending the surgery for treatment. Any
patients found to be no longer resident
should be removed from the practice lists;

1 send letters to patients asking them to
confirm their address where practices are
unable to confirm registration, taking into
account the requirement to ensure that
disabled patients receive information in a
format that they can understand and they
receive support to help them communicate
(as mandated in the Accessible
Information Standard).;

1 send reminder letters if no reply received
after four weeks.

i activate an FP69 for the practices if any
letters return undelivered or where no
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Patient

group/cohort

Frequency

Process

T

response is received within two months of
the date of the original letter being sent;

remove patients from the list in any cases
where the general practice does not
confirm the address within six months.

Patients aged 100 | Six monthly | The National PCSS must:
and over March and 1 check on NHAIS system for any patients
September aged over 100 years
checks '
1 contact general practice to confirm patient
still registered.
1 remove any patients no longer registered
from practice lists.
Transient checks Monthly The National PCSS must:

l

send a letter to patients 12 months after
their date of registration with a general
practice, where at the time of registration
they were recorded as having recently
arrived from abroad, to ask the patient to
confirm their current address. This
sentence should be in several different
languages depending on the reasonable
needs of the practice's patient, and should
take into account the requirement to
ensure that disabled patients receive
information in a format that they can
understand and they receive support to
help them communicate (as mandated in
the Accessible Information Standard).;

send reminder letters if no reply received
after [four] weeks;

if any letters are returned undelivered or
where no response is received, remove
patients from the list in any cases where
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Patient

group/cohort

Frequency

Process

the general practice does not confirm the
address within six months

Notification of
demolished
addresses °

Quarterly

1 NHAIS systems receive regular updates to
the PAF information to enable the accurate
maintenance of patient addresses.
Included in the updates are notifications of
properties which have been demolished.

1 PCSE should ensure that the correct
address of patients registered regarding
any of these addresses is checked with the
registered general practices.

Patients not seen
by general
practice in
previous five
years

Annually

The National PCSS should:

1 contact general practices to obtain a list of
all those patients that have not had a
consultation within the last five years;

1 send a letter to all those identified patients
to confirm address and registration, taking
into account the requirement to ensure that
disabled patients receive information in a
format that they can understand and they
receive support to help them communicate
(as mandated in the Accessible
Information Standard).;

1 send reminder letters if no reply is received
after four weeks;

i activate an FP69 for the practices if any
letters return undelivered or where no
response is received within two months of
the date of the original letter being sent;

1 remove patients from the list in any cases
where the general practice does not
confirm the address within six months.

5The FP69 flag in these circumstances will affect a breast screening invitation
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3.3.29 Additional Measures (see also Part B2 below)

3.3.29.1 Despite initiating a rolling programme of list maintenance measures,

figures comparing ONS mid-year populations with NHAIS registered
population may still show significant inflation in the NHAIS figures. These

inflation rates may also differ significantly for local areas.

3.3.29.2 If the Commissioner has a particularly large variance it may wish to

undertake a targeted campaign to reduce this in one large exercise. If so, the
Commissioner is strongly urged to engage their general practices, LMC and
CCGs.

3.3.29.3 Suggested work that could be undertaken is:

T

Comparison of ONS mid-year stats with NHAIS figures at middle SOA level.
This will identify localities within each area where inflation rates are highest
and will therefore highlight specific areas to be targeted.

Send mailshot to confirm residency to male patients aged 18-44 living in areas
where inflation rates are highest. ONS/ NHAIS comparison at area level has
previously shown that the highest inflation rates are related to male patients in
this age group, possibly because there are no routine mailshots sent to this
cohort.

Undertake further immigrant checks three years after the date of first
registration for persons who immediately before their current registration are
recorded as having arrived from abroad.

Issue guidance and clarification for general practices on the FP69 procedure.
Greater awareness of the processes for removing patients within general
practices could reduce the scale of list inflation. If guidance has not previously
been given to practices on the FP69 process then this should be undertaken.
Once in place, this could become part of a standard rolling programme.

Test the effectiveness of undertaking checks for duplicate registrations
between NHAIS systems. A check between several systems will confirm
whether this type of check would identify duplicate registrations and if so could

be developed as a standard procedure to be carried out at agreed intervals.
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3.3.294 It is essential that work is carried out to reduce list inflation and verify
practice lists but it is also important to recognise the resource implications of
undertaking this work. It is equally essential that all work carried out is
recorded and the outcomes monitored to evaluate the success of each
initiative.

3.3.29.5 The Commissioner should ensure that the PCSS provider submits a
monthly return to the Commissioner detailing the work undertaken and the
outcome. A pro-forma is attached in Annex 5 to be used to submit the
monthly returns. To streamline this process, standard reports available from
the NHAIS system could be used to populate this pro-forma.

3.3.29.6 Given the requirement to allow a practice six months to confirm the
address before patients can be removed from the practice list, it is
recognised that any list maintenance exercise could take six to nine months
before benefits are realised. This needs to be considered when assessing

the effectiveness of interventions.

3.3.30 Annex 1 - Stage 1 of a List Maintenance Programme

Stage 1 of a List Maintenance Programme

3.3.31 Annex 2 - Stage 2 of a List Maintenance Programme

Stage 2 of a List Maintenance Programme

3.3.32 Annex 3 - Sample Letter to Patients

Sample Letter to Patients
3.3.33 Annex 4 - Standard Envelope Content

Standard Envelope Content

3.3.34 Annex 5 - Standard Monthly Return Pro-Forma

Standard Monthly Return Pro-Forma
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https://www.england.nhs.uk/publication/primary-medical-care-policy-and-guidance-manual-annex-5-standard-monthly-return-pro-forma/
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3.4 Part B2: Targeted List Maintenance for Primary

Medical Services
3.4.1 Background

3.4.1.1 The Office for National Statistics regularly publishes mid-year population
estimates down to the level of CCG (ONS CCG Mid-Year Population
Estimates) Middle Super Output Area (ONS MSOA Populations) and Lower
Super Output Area (ONS LSOA Populations). Using these population

estimates alongside the numbers of patients registered at a GP practice
(NHS Digital published GP Registered Populations) and other sources of

local intelligence such as patient postcode list, can assist in determining at a
local level, whether the difference could warrant further investigation.
3.4.2 Scope

3.4.2.1 This short Part B2 sets out some considerations and investigations that could
be undertaken to determine whether a targeted list validation exercise may

be beneficial within the commissioning area and what that could involve.

3.4.2.2 A key line of enquiry in national counter fraud exercises, often relates to list
maintenance and so GP practices may welcome support in proactively

reviewing their registered list.

3.4.3 Available Data Sources

3.4.3.1 Of the data sources listed below, not all will be available to all organisations
(e.g. patient level data cannot be held by NHS England)

3.4.3.2 Data Providers:

3.4.3.2.1 NHS Digital

o Number of Patients Registered at a GP Practice

o Number of Patients Registered at a GP Practice (CCG Level)

o Number of Patients Registered at a GP Practice (NHS England
Commissioning Region)

o Number of Patients Registered at a GP Practice mapped to LSOA

o From April 2017, NHS Digital began publishing these data monthly, prior
to this the publication were quarterly on the first day of April, July, October
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https://www.ons.gov.uk/peoplepopulationandcommunity/populationandmigration/populationestimates/datasets/lowersuperoutputareamidyearpopulationestimates
http://content.digital.nhs.uk/gppatientsregistered

and January.

0 Each of these data is available in both 5 year age groups and single year
of age (by male, female and total). Files are available to download for
onward analysis, but NHS Digital also provides an interactive platform
called the General Practice Data Hub https://www.digital.nhs.uk/gp-data-
hub

o Via NHS Digital 6s Data Hub, wusers <can

distribution and spread of data for specific geographies and GP Practices
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3.4.3.2.2 Office for National Statistics

o Clinical Commissioning Group Mid-Year Population Estimates
Middle Super Output Area Mid-Year Population Estimates
Lower Super Output Area Mid-Year Population Estimates

o O o

The Office for National Statistics publish these data annually, usually at

the end of October each year, for the previous year.

3.4.3.2.3 Data.gov.uk
o Postcode to Output Area to Lower Layer Super Output Area to Middle
Layer Super Output Area to Local Authority District Lookups for in
England and Wales

3.4.4 What to consider, who and why?
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3.4.4.1 Where a GP Practice list contains records of people who should no longer be
on the list this is known as list inflation. There can be many reasons for this
and commissioners and GP practices can work together to minimise this

through list maintenance.

3.4.4.2 In some GP practices there can often be high turnover (leaving and joining)
of patients, which can be challenging to monitor but benefits from timely

processing.

3.4.4.3 There are records that link to patients who do not de-register and there are 2
principal reasons why an individual may not de-register

3.4.4.3.1 Some people may be slow to re-register at other GP practices, despite
having moved away from the area, as they are relatively healthy and do not

see re-registration as a priority

3.4.4.3.2 People who live abroad (who are required to de-register from their GP
practice) fail to do so either because they do not see it as a priority when
moving abroad or because they wish to have continued access to the NHS
(often referred to as fighost paheientso (

local and national level).

3.4.4.4 ONS suggests® that, typically the following groups tend to be quicker to
register a change of address:
1 mothers with young children
1 those with ongoing health conditions

1 the very elderly

3.4.4.5 Additionally, the following tend to be slower to register a change of address:
1 young healthy adults, especially males i including students
1 highly mobile individuals
1 healthier persons, especially males
)l

males T in general

6

https://www.ons.gov.uk/peoplepopulationandcommiity/populationandmigration/populationestimates/meth
odologies/patientregisterqualityassuranceofadministrativedatausedinpopulationstatisticsdec2016
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3.4.4.6 Parental home: Mobile young adults may choose or default to remaining
registered at their parental address; this is similar to the lags issue above.

3.4.4.7 Shared custody: there is potential for a range of issues where there is shared
custody of children at different addresses. These can potentially include:
1 split residence not reflected in the record
1 duplicate registrations
1 use of different names (particularly surnames)

3.4.4.8 Care homes (and similar institutions): Where a patient moves into a care
home this may not be recorded as a change in address, particularly if the
intended stay is short. These stays may become longer so that there has in
effect been a change in residence, although the GP register has not been
updated. By contrast a move may be intended as long-term (and the move
recorded on the Patient Register) but the patient may die soon after the
move. There are 2 potential consequences for statistical use of data:

1 a spell of residence away from the home address can be missed

1 a death can be recorded with a place of residence given as different from that
recorded on the Patient Register

3.4.4.9 Duplicate records: There are a number of occasions where duplicate records
can occur. These can be classified as duplicates with the same NHS
number, and duplicates with a different NHS number. Duplicate records with

the same number could be:

1 records for the same person, with the same number, held on 2 different lists
T the Audit Commission said that the majority of these were temporary where

a patient was in the process of transferring from one practice to another.

1 records for 2 different people with the same number i the Audit Commission
said that these were rare and the cause was not known; potential reasons
could include error by the patient in writing an NHS number (and where a
check is not undertaken or is passed by chance i for example, the same
date of birth), clerical (typing or legibility) error on NHS number input,
mismatching a patient to another with similar details on registration and
allocating the wrong number or fraud. (Anecdotally there have been reports
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3.4.4.10

3.44.11

3.4.4.12

of peopl e A s h aersinmcatain chrbinitiesl) mb

Duplicates with different numbers could be because:

on registration with a GP, a patient is incorrectly identified as a new entrant
to the NHS (returning emigrant, exit from armed forces, return from private

practice)
on registration with a GP, no match is traced to previous records

on registration with a GP, a patient gives insufficient details to allow a match

(as above, patients do not legally have to provide proof of identity).

Snapshot: The data that we currently use from the Patient Register is

based on a (typically annual) snapshot. This gives the position at that point in

time, as it occurs on the register.

between snapshots of changes. For example, where there are 2 or more
changes of address in a year only the first and last of these addresses are
captured (implying a single move). Moves before exiting from the system
(including emigration and death) can also be missed, as can moves shortly

after entry to the system (including immigration and birth).

Coverage: The Patient Register is a broad coverage source, but some
groups are not included (under-coverage of the total population) and there
are also some over-coverage issues. Evidence from ONS shows that over-
coverage tends to be the larger issue, with the Patient Register having 4.3%
more people registered than the 2011 Census estimate of population, whilst

we are aware in NHS England the range can be 3 to 8%

3.4.4.13 The following groups are not included in GP Practice Register, and may

= =4 A4 A4 -4

be the cause of statistical under-coverage:
patients solely registered with private GPs
babies that have yet to be registered at a GP practice
migrants into the UK who have yet to register
armed forces (though some remain on GP lists)

some armed forces dependants
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prisoners (other than those with a sentence under 6 months)

some prisoners with a short sentence who have received medical assistance
in prison

patients who have been removed through

patients with a temporary NHS numb e r where no oOper mane
exists or where their permanent number is not on a GP register

3.4.4.14 The following groups, for some statistical purposes, may be thought of
as over-coverage:

1 patients who are no longer resident in the UK (emigrants)
1 patients who are staying in the UK for only a short period
1 duplicate records

3.4.5 What local checks could be undertaken

3.4.6 Utilising the data sources and data listed section (3) above and the
intelligence from ONS in section (4), Commissioners can determine where
they may wish to focus attention and or support for the practice. Decisions
should be made locally and on a case by case basis. Commissioners may
wish to undertake analysis internally, or work with a partner such as a
Commissioning Support Unit (CSU) who would work with their DSCRO (Data
Services for Commissioners Regional Offices) should they wish to interrogate
record level data that has been appropriately processed.

3.4.7 Comparing data sources and geographies

3.4.8 Trends in CCG resident population estimates compared to trends in GP
registered populations

3.4.9 Are the proportions similar?

3.4.10 Are all the GP practices within the CCG areas increasing/decreasing with
similar proportions?

3.4.11 Are there any practices significantly variant in comparison to other practices
and the CCG trend?

3.4.12 Have there been any practice mergers or closures resulting in list dispersal?

3.4.13 Have there been any new and large scale property developments recently?

3.4.14 Trends in LSOA population (ONS estimates) compared to trends in GP
registered populations (LSOA data from NHS Digital)

3.4.15 Are the proportions similar?
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Which LSOAs fall within the practice boundary? (this may require the support
of a 3rd party. Can you map record level patient data to determine in which
LSOAs the practice has the majority of its patients .

3.4.16 Are the LSOA populations (resident and registered) mapped to GP practices,
increasing/decreasing in broadly the same proportions as the GP practice as a
whole?

3.4.17 How do they compare to other neighbouring practices?

3.4.18 Have there been any practice mergers, or closures resulting in list dispersal

3.4.19 Have there been any new and large scale property developments recently

3.4.20 Is there any in-depth work that could be undertaking by working with a partner
(CSU) and record level record data?

3.4.21 These considerations provide a sample of checks that could be embarked on

when undertaking a targeted list maintenance exercise.
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3.5 PART C: MANAGING CLOSED LISTS

3.5.1 Scope

3.5.1.1

3.5.1.2

This Part C sets out the processes to be implemented when managing

applications to close patient lists and to extend a closure period.

At all stages throughout these processes, it is essential that the
Commissioner works with the contractor and the LMC to ensure clear and
transparent decision making and that all decisions are made in line with

internal governance arrangements.

3.5.2 Applications to Close a Patient List

3.5.2.1

3.5.2.2

3.5.2.3

Sometimes a contractor may wish to close its list to new registrations e.g.
where there are internal capacity issues or premises refurbishments. The
contractor must seek approval from the Commissioner by a written
application (the "Application”) before this may happen. A template
Application for the contractor to complete is attached in Annex 1. The
contractor should use the template Application to ensure it completes all the
required information. The contractor may obtain the application itself (for
example by accessing this policy) or it may be requested by the contractor.
An example covering letter from the Commissioner to the contractor

enclosing an application form is in Annex 2.

The Commissioner must acknowledge receipt of the Application within seven
days of its receipt and may request further information from the contractor to

enable it to consider the Application thoroughly.

With a view to possibly enabling the contractor to keep its list of patients
open, the Commissioner and the contractor must talk openly to establish:

1 what support the Commissioner may give the contractor; or

1 changes the Commissioner or contractor may make.
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3.5.2.4 The contractor or the Commissioner may at any time throughout these

discussions invite the appropriate LMC to be included in the dialogue about

the application.

3.5.2.5 The Commissioner should ensure compliance with the general duties of NHS

England. Please refer to the chapter on General duties of NHS England for

further information.

3.5.2.6 The contractor may withdraw the application at any time before the

Commissioner makes its decision on the proposed list closure.

3.5.2.7 The Commissioner must make a decision, within a period of 21 days starting

on the date of receipt of the Application (or within a longer period as the

parties may agree):

1 to approve the Application and determine the date the closure is to take effect

and the date the list of patients is to reopen; or

1 to reject the Application.

3.5.2.8 The Commissioner must notify the contractor of its decision in writing as

soon as possible after the 21 day period.

3.5.3 Approval of Patient List Closure: Closure Notice

3.53.1

3.5.3.2

Where the Commissioner has granted approval for closure of the patient list,
a closure notice must be issued to the contractor as soon as possible after
the decision is reached, with a copy to the LMC for its area (if any) and to
any person consulted in the decision-making process. The Commissioner
should use the template notice in Annex 4 to ensure it responds to the

contractor with all the required information.

The contractor must close the list on the date in the notice and the list should
remain closed for the time specified unless the Commissioner and the
contractor agree that the list should be re-opened to patients before the

expiry of the closure period.
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3.5.4 Rejection of Application for List Closure

3.5.4.1 When the Commissioner decides to reject an application to close a list of
patients, it must as soon as possible:

1 provide the contractor with a notification including the reasons why the
application was rejected. The Commissioner should use the template in Annex
5 to ensure it responds to the contractor with all the required information; and

1 atthe same time, send a copy of the notification to any affected LMC for its area
and to any person it consulted in the decision-making process.

3542 When the Commi ssioner decides to reject

its list of patients, the contractor must not make a further application until:

1 the end of the three-month period, starting on the date of the decision of the
Commissioner to reject; or

1 the end of the three months, starting on the date of the final determination
regarding a dispute arising from the decision to reject the application made
pursuant to the NHS dispute resolution procedure (or any court proceedings)
(please refer to the chapter on managing disputes for further information on the

NHS dispute resolution procedure),

whichever is the later.

3.5.4.3 A contractor may make a further application to close its list of patients where
there has been a change in the circumstances of the contractor which affects
its ability to deliver services under the contract.

141 |Page



3.5.5 Application to Extend a Closure Period

3.55.1

3.5.5.2

3.5.5.3

3.5.54

3.555

3.5.5.6

3.5.5.7

A contractor wishing to extend an agreed closure period must submit an
application to the Commissioner no less than eight weeks before the closure
period is due to end.

A template for completion by the contractor is attached in Annex 6. An
example covering letter from the Commissioner to the contractor enclosing
an application form is in Annex 7.

The Commissioner must acknowledge receipt of the application within seven
days, then if necessary, discuss potential support that could be offered to the
contractor, discuss with any affected LMC and consult other affected parties
before reaching a decision on the application to extend within 14 days from
receipt of the application. The Commissioner should use the template
consultation letter in Annex 8.

If the decision is to accept the application the Commissioner must issue an
extended closure notice as soon as possible after the decision is reached to
the Contractor, with a copy to the LMC for its area (if any) and to any person
it consulted in the decision-making process. The Commissioner should use
the template in Annex 9 to ensure that the contractor receives all the relevant
information.

If the decision is to reject the application then the Commissioner must
provide the contractor with a notification, including the reasons for the
rejection of the application, with a copy to the LMC for its area (if any) and to
any person it consulted in the decision-making process. The Commissioner
should use the template in Annex 10.

The contractor may re-open its list of patients before the closure period
expires if Commissioner and contractor agree.

Where an application for the extension of the closure period has been made
in accordance with this policy, and that application has been rejected, the list
of patients will remain closed until such time as any dispute arising from the
application has been resolved through the NHS dispute resolution procedure
(or any court proceedings) or until such time as the expiry of the original
closure notice. Please refer to the chapter on managing disputes for further

information on the NHS dispute resolution procedure.
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Annex 1 Example Application to Close Practice List of Patients i Sample
Template for Completion by Contractor

1 Example Application to Close Practice List of Patients i Sample Template for
Completion by Contractor

Annex 2 Example Application to Close Patient List i Sample Letter from

Commissioner to Contractor

1 Example Application to Close Patient List T Sample Letter from Commissioner
to Contractor

Annex 3 Example Consultation Letter from Commissioner to Affected Parties

1 Example Consultation Letter from Commissioner to Affected Parties

Annex 4 Approval i Example Closure Notice

1 Approval i Example Closure Notice

Annex 5 Rejection i Example Letter

M Rejectioni Example Letter

Annex 6 Example Application to Extend a Closure Period 1 Sample Template
for Completion by Contractor

1 Example Application to Extend a Closure Period i Sample Template for
Completion by Contractor

Annex 7 Example Application to Extend a Closure Period i Sample Letter from
Commissioner to Contractor

1 Example Application to Extend a Closure Period i Sample Letter from
Commissioner to Contractor

Annex 8 Example Consultation Letter from Commissioner to Affected Parties
Regarding Application for Extension

1 Example Consultation Letter from Commissioner to Affected Parties

Regarding Application for Extension

Annex 9 Approval i Example Extended Closure Notice

1 Approval i Example Extended Closure Notice

Annex 10 Rejection of Extended Closure i Example Letter

1 Rejection of Extended Closure i Example Letter
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4 GP Patient Registration Standard
for PrimarGarMedi cal

4.1 Policy statement

4.1.1 There has not been any change in national policy in respect of patient
registration for primary medical care services i this guidance clarifies the
rights of patients and the responsibilities of providers in registering with a GP

practice in particular issues in relation to:

1 Who can access free healthcare

1 the provision of documentary evidence of identity or residence on registration
(in particular affecting migrants, refugees and asylum seekers (including
0f ai | ed a swhd mamnnoshave KDor)documents such as household
bills)

1 the rights of patients who are temporarily resident in a specialist hospital away
from their home addr as s@hfhpladticcaccess t o t he

1 Additional guidance relating to the temporary suspension of patient
registration is already published and can be found here

4.2 Aims
4.2.1 Inissuing these patient registration operating principles we aim to:

1 Clarify the contractual rules in respect of patient registration for patients,
practices, CCGs and NHS Englandds regiona

1 Reduce the risk of worsening health inequalities for specific populations (for
examples, asylum seekers or homeless people

1 Agree on a consistent approach across England to clarify, simplify and
standardise the patient registration process for patients and practices

1 Embed best practice approaches for patient registrations

1 Ensure fairness, equity and transparency in the way general practice services
are delivered across England
4.3 Context
4.3.1 The Health and Social Care Act 2012 places an obligation on NHS England to

secure the provision of primary medical services for patients throughout
England. In addition, the Health and Social Care Act 2012 introduced statutory
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duties on the NHS to fihave regard to the
access to and outcomes achieved by services
4.3.2 There are further duties imposed on NHS England under the Equality Act
2010 and NHS Act 2006 on equality and health inequalities.
4.3.3 NHS England wishes to establish operating principles for GP practices for
patient registrations that promote equality, human rights and public health and
reduce health inequalities.
4.3.4 In addition, the Care Quality Commission (CQC) in their guidance entitled; GP
Mythbuster 29; Looking after Homeless Patients in General Practice can be
found via the link below’

4.3.5 In 2014 Homeless and healthresearchpr ovi ded by Oreporieé | ess Li

that 90% of the homeless people they surveyed were registered with a GP.
However, many responded that they were not receiving the help they needed
for their health problems, and 7% had been refused access to a GP or dentist
in the previous 12 months. In some cases, these refusals were due to having
missed a previous appointment or because of behaviour. Others reported that
they were refused access if they did not have identification or proof of
address.

4.3.6 Also the General Practitioners Committee (GPC) of the British Medical
Association (BMA) has related guidance which can be found can be found

here
4.4 Who can register for free primary care services?

441 A patient does not need to be #®@elgidei narily
for NHS primary medical care 1 this only applies to secondary (hospital) care.
In effect, therefore, anybody in England may register and consult with a GP
without charge.
4.4.2 Where a GP refers a patient for secondary services (hospital or other
community services) they should do so on clinical grounds alone; eligibility for

free care will be assessed by the receiving organisation.

7 http://www.cqc.org.uk/content/gp-mythbuster-29-looking-after-nomeless-patients-
general-practice
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4.4.3 The absence of any reciprocal arrangements between the nation-states, a
patientds nati onal i tiygivinggpedpla entitlenfettoe not r e
register as NHS patients for primary medical care services.

4.4.4 From October 2017, we have agreed contractual changes that help to identify
patients with a non-UK issued EHIC or S1 form or who may be subject to the
NHS (Charges to Overseas Visitors) Regulations 2015.

4.4.5 Practices will be required to provide all new patients with a revised GMS1
form, which includes supplementary quest.
eligibility for healthcare. For those patients who self-declare that they hold
either a non-UK issued EHIC or a S1 form, the practice will be required to
manually record that the patient holds either a non-UK issued EHIC or a S1
form in the patientds medical record and
supplementary questions to NHS Digital (for non-UK issued EHIC cards) or
the Overseas Healthcare Team (for S1 forms) via email or post.

4.4.6 The Department of Health has agreed to provide practices with hard copy
patient leaflets which will explain the rules and entitlements overseas patients
accessing the NHS in England.

4.4.7 ltis important to note that there is no set length of time that a patient must
reside in the country in order to become eligible to receive NHS primary
medical care services.

4.4.8 Therefore, all asylum seekers and refugees, students, people on work visas
and those who are homeless, overseas visitors, whether lawfully in the UK or
not, are eligible to register with a GP practice even if those visitors are not
eligible for secondary care (hospital care) services.

4.4.9 The length of time that a patient is intending to reside in an area dictates
whether a patient is registered as a temporary or permanent patient. Patients
should be offered the option of registering as a temporary resident if they are
resident in the practice area for more than 24 hours but less than 3 months.

4410An i mmi gration health charge (GBEAOsurchar
nationals who apply for a visa to enter or remain in the UK for more than 6
months. People with indefinite leave to remain in the UK and those not subject
to immigration control (e.g. diplomats posted to the UK) are not liable to pay
the surcharge, but maybe ordinarily resident here and entitled to free NHS

healthcare on that basis.
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4.4.11 Payment of the health surcharge entitles the payer to NHS-funded healthcare
on the same basis as someone who is ordinarily resident, from the date their
visa is granted and for as long as it remains valid. They are entitled to free
NHS services, including NHS hospital care, except for services for which a UK
ordinary resident must also pay, such as dentistry and prescriptions in
England.

4.4.12 Payment of the health surcharge is mandatory when making an immigration
application, subject to exemptions for certain categories of people and the
discretion of the Home Secretary to reduce, waive or refund all or part of a
surcharge payment. Most of these groups also receive NHS-funded
healthcare on the same basis as an ordinarily resident person.

4.4.13 Patients who have paid this surcharge as part of their visa application process

should be registered as with any other patients.
45 Immediately necessary treatment

4.5.1 General Practices are also under a duty to provide emergency or immediately
necessary treatment, where clinically necessary, irrespective of nationality or
immigration status.

4.5.2 The practice is required to provide 14 days of further cover following provision

of immediate and necessary treatment.

4.6 Determining if the patient lives in the practice

area

46.1 Al | practices are requeme@dbdadwntdeeay wigtrle ed
commissioner (NHS England or CCG). Anyone who resides within the
practicebdbs inner boundary is entitled to
medical services and the practice boundary should be clearly advertised to
patients on the GPs practice leaflet or website if they have one.

4.6.2 Inadditonnmost practices have also agreed an 0

463 Patients who move out of a practiceb6s inn
the outer boundary area may be able to remain registered with the practice if

they wish and the practice agrees.
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4.6.4 GP practices are able to register new patients who live outside the practice
area without any obligation to provide home visits or services out of hours
when the patient is unable to attend their registered practice. It is for a
practice to decide, at the point of registration, whether it is clinically

appropriate and practical to register the individual patient in that way.
4.7 Access to registration

4.7.1 Practices should ensure there is equitable access for all patients who wish to
register with them. Registration should be available to all patients every day
rather than on particular days and throug
opening hours.

4.7.2 Practices may find it helpful to let patients know the less busy times of the day
when registration might be easier.

4.7.3 Where possible, it is good practice for practices to provide pre-registration
documentation in advance e.g. online prior to a patient attending to register in
person.

4.7.4 Patients have the right to change practices if they wish. If a patient is
registered at another local practice this is not a reason to refuse registration

but this would trigger the deregistration from the original practice
4.8 New patient health checks

4.8.1 ltis a contractual requirement that once registered all patients must be invited
to participate in a new patient check however neither registration nor clinical
appointments should be delayed because of the unavailability of a new patient

check appointment
4.9 Requesting documentary information from
patients

4.9.1 Under the terms of their primary medical services contracts, GP practices
cannot refuse an application to join its list of NHS patients on the grounds of

race, gender, social class, age, religion, sexual orientation, appearance,

disability or medical condition.
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4.9.2 Practices can refuse an application to join a practice list if:
1 The commissioner has agreed that they can close their list to new patients,
1 the patient lives outside the practice boundary; or

1 if they have other reasonable grounds

493 I n practice, this means that tpgatentGP pract
limited.
4.9.4 In addition, when applying to become a patient there is no regulatory
requirement to prove identity, address, immigration status or the provision of
an NHS number in order to register. However, there are practical reasons why
a practice might need to be assured that people are who they say they are, or
to check where they live. Seeing some form of ID will help to ensure the
correct matching of a patient to the NHS central patient registry, thereby
ensuring any previous medical notes are passed onto a new practice. It is
legitimate therefore for the practice to apply a policy to ask for patient ID as
part of their registration process.
495 Any practice that requests documentation
immigration status must apply the same process for all patients requesting
registration equally. A practice policy should not routinely expect a patient to
present a photograph as this could be discriminatory.
4.9.6 The majority of patients will not find it difficult to produce ID / residence
documentation, however there will be some patients who do live in the
practice area, but are legitimately unable to produce any of the listed

documentation. Examples of this may be;

People fleeing domestic abuse staying with friends, family or in a shelter
People living on a boat, in unstable accommodation or street homeless

People staying long term with friends bi

= =/ A =

People working in exploitative situations whoseemployer has taken their
documents

1 People who have submitted their documents to the Home Office as part of
an application

People trafficked into the country who had their documents taken on arrival

Children born in the UK to parents without documentation.
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4.9.7

4.9.8

4.9.9

Reasonable exceptions therefore need to be considered and the individual
registered with sensitivity to their situation.

As there is no requirement under the regulations to produce identity or
residence information, the patient MUST be registered on application unless
the practice has reasonable grounds to decline. These circumstances would
not be considered reasonable grounds to refuse to register a patient and
neither should registration or access to appointments be withheld in these
circumstances. If a patient cannot produce any supportive documentation but
states that they reside within the practice boundary then practices should
accept the registration

Where necessary, (e.g. homeless patients), the practice may use the practice
address to register them if they wish. If possible, practices should try to ensure
they have a way of contacting the patient if they need to (for example with test

results).

4.9.10 If a practice suspects a patient of fraud (such as using fake ID) then they

should register and treat the patient but hand the matter over to the NHS
Counter Fraud Authority (NHSCFA)
the NHS Counter Fraud Authority Reporting Line: 0800 028 4060

filling in an online form at https://reportfraud.cfa.nhs.uk/reportFraud

https://reportfraud.cfa.nhs.uk/reportFraud

email at: generalenquiries@nhscfa.gsi.gov.uk

by post to the NHS Counter Fraud Authority, Skipton House, 80 London Road,
London, SE1 6LH.

4.10 Refusing Registration

4.10.1 If a practice refuses any patient registration then they must record the name,

date and reason for the refusal and write to the patient explaining why they
have been refused, within a period of 14 days of the refusal.

4.10.2 This information should be made available to commissioners on request.

Commissioners may ask practices to submit the numbers of registration

refusals, age, ethnicity and reasons as part of their quality assurance process.
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4.11 Patients who are temporarily resident in a

specialist hospital away from home

4.11.1 There has been some confusion in respect of Part 5, 17 (4) of the
4.11.2 GMS regulations full reference to the regulations can be found in Appendix B
4113Thi s regulation is not considered Oreason
according to legal advice. 15(4)(b) relates to patients who are already
registered with the GP practice and cannot be used as a reason/justification
for not registering certain patients. These only become relevant AFTER a
patient is registered it does not provide grounds for a refusal to register the
patient in the first instance.
4.11.4 There are no legal grounds for refusing to register a patient because they are
an inpatient in a hospital. I ndeed, the 0
accessing secondary care services depends on patient registration.
4.11.5 Practices are not however expected to provide anything other than essential
and additional services in these circumstances. If the resident requires any
other services these must be arranged by the hospital or commissioned by the
responsible CCG. CCGs who are responsible for securing specialist
hospital services should ensure that all services over and above those
normally associated with general practice are both agreed as part of the
contract specification and actively monitored to ensure delivery against that
specification
4.11.6 A template Memorandum of Understanding is appended to support GPs,
commissioners and providers in clarifying the contractual requirements of
primary care providers and those of the hospital, and the regulatory and
professional obligations of the Clinicians to ensure safe care and example
MOUs are also provharddthantreadescri be 06s

arrangements/responsibilities so that patients receive holistic care.
4.12 Registering children

4.12.1 As a minimum requirement the arrangements above in respect of the

registration of any patient with a GP surgery should be followed when the
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person registering is a child. However, there are circumstances that practices
should be aware of, in relation to safeguarding guidance.

4.12.2 The legal definition of a child is O to 18 years of age; however young people
may be able to make independent decisions from as young as 13 year old,
depending on their Gillick competency which can be found here. Section 11 of
the Children Act 2004 places a statutory duty on the NHS to safeguard and
promote the welfare of all children up to the age of 18yrs. The Victoria Climbie
Enquiry Report 2003 (9.104) stresses the importance of GP registration for
every child. It sets out the importance of knowing the identity and name of
those registering the child and their relationship to that child.

4.12.3 If a child under 16 attempts to register alone or with an adult that does not
have parental responsibility, the Practice Child Safeguarding Lead should be
alerted.

4.12.4 For purposes of safeguarding children, the following should be considered
whilst recognising that patients must still be registered in the absence of

documentation and policies must be applied in a non- discriminatory manner.

4.12.5 The practice should seek assurance through:

1 Proof of identity and address for every child, supported by official
documentation such as a birth certificate, (This helps to identify children who

may have been trafficked or who are privately fostered.)

1 An adult with parental responsibility should normally be registered at the
practice with the childs. The ID of the adult is essential as it can be matched to
the birth certificate details. However, the practice should not refuse to register
a child if there is no-one with parental responsibility who can register, as it is
generally safer to register first and then seek advice from the Practice Child
Safeguarding Lead, Health Visitor or Practice Manager. (This situation may
alert you to a private fostering arrangement which constitutes a safeguarding

concern).

8 There maybe legitimate exceptions to this, such as where both parents are serving in the armed forces and
FNB NBEIAAGSNBR ¢AGK Fy WENYSR FT2NOSaQ Dt o
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9 Offering each child a new patient registration health check as soon as possible

after registration
1 Proof of parental responsibility or relevant guardianship agreements

1 Seeking collaborative information (supported by official documentation)

relating to
0 Current carers and relationship to the child
o Previous GP registration history

o Whether the child is registered with a school and previous education

history

0 Previous contact with other professionals such as health visitors and

social workers

91 Children who have been temporarily registered with the practice should be
reviewed regularly and proceed to permanent registration as soon as possible
and ideally within three months of initial registration. Likely length of stay
should be determined at initial registration and patient registered as

temp/permanent as appropriate.

1 Children of parents or carers, who have been removed from the list for any

reason, must not be left without access to primary care services.

1 Where parents or carers have been removed from the list due to aggressive
and or violent behaviour a risk assessment should be completed to identify

any risk to their children and the appropriate referrals safeguarding made.

T A 6think familyd approach shoul é6jobe made
child/children within the surgery. If you are aware that an adult has significant
risk-taking behaviour, chronic mental health concerns or repeated episodes of
stress and anxiety, safeguarding and support consideration should be made to

the welfare and safety of the child/children being cared for by that adult.

4.12.6 Practices should be alert to potential risks such as those described above
when young people aged between 16-18 years of age register alone and dealt
with in line with practice safeguarding procedures and escalated outside of the

practice through the local procedures if appropriate,16-18 year olds are still
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children by I aw of c¢child protection but
imperative that we consider the risks and vulnerabilities within this age group.

4.12.7 There is nothing to stop a parent deregistering their family and not registering
again. It is not compulsory to be registered with a GP whether an adult or a
child. To amend this there would need to be legislative change. Such
legislation would encroach on areas of personal freedoms and patient and
parental rights so would likely attract resistance. In addition, it is difficult to see
how to enforce or police as there is no jurisdiction or levers to ensure that all
children are registered.

4.12.8 If a practice is concerned about a family who is deregistering their children
with no plan to register with another general practice they need to consider
whether this should be raised with the Local Authority as part of normal

safeguarding processes.

4.13 Registration of those previously registered with
Defence Medical Services (DMS) and Priority

NHS care for Veterans

4.13.1 DMS have their own GP services that look after serving personnel, mobilised
reservists and some families. These specific primary care services are
commissioned separately by the DMS of the Ministry of Defence. When
servicemen and women leave the armed forces, their primary healthcare
reverts to the responsibility of the local NHS. As a minimum requirement, the
arrangements set out above in respect of the registration of any patient with a
GP surgery should be followed when the person registering is a veteran. Prior
service should be recorded on registration and allocated the correct
Read/Snomed Code. This should enable access to specialist or bespoke care
or charity support as necessary for such patients and for the delivery of the
armed forces covenant.

4.13.2 A veteran is an ex-service person or reservist who has served in the armed
forces for at least one day. There are around 2.5m of these veterans in
England at the time of drafting.

4.13.3 All veterans are entitled to suffer no disadvantage from their service and to

receive priority access to NHS hospital care for any condition as long as it's
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related to their service (subject to clinical need), regardless of whether or not
they receive a war pension.

4.13.4 All people leaving the armed forces are given a summary of their medical
records, which they are advised to give to their new GP when they register.
The practice will also normally be advised automatically of prior registration
with Defence Medical Services (with a summary of their in-service care).

4.13.5 More information on the duty of care owed to service personnel and specific
services is contained in the armed forces covenant which can be found here;

https://www.gov.uk/government/uploads/system/uploads/attachment data/file/

49469/the armed forces covenant.pdf;

http://www.nhs.uk/NHSEngland/Militaryhealthcare/Pages/Militaryhealthcare.as
PX

4.14 Persons released from prisons, immigration

centres or childrends secur e

4.14.1 We have introduced a contractual change in October 2017 to allow patients

who do not have a registered GP or are being released to a different area

ability to register with a practice before they leave the detained estate. This

agreement includes the timely transfer of clinical information, with an

emphasis on medication history and substance misuse management plans, to

the practice from the detained estate healthcare service to enable better care

when a new patient first presents at the practice.
4.14.2 Those in contact with the Criminal Justice System may get a letter from the

Youth Offending Service, the CRC or the National Probation Service

4.15 Temporary Residents

4151A contractor may, 1if the contractordos | i
a temporary resident. This is provided the contractor is satisfied that the
person is temporarily resident away from their normal place of residence and
is not being provided with essential services (or their equivalent) under any
other arrangement in the locality where that person is temporarily residing; or

moving from place to place and not for the time being resident in any place.
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4.15.2 It is of note that a notification to the Board of the acceptance of temporary
resident on to the contractor® list only occurs at the end of the period of three
months beginning with the date on which the contractor accepted that person
as a temporary resident; or if the contr a
a temporary resident came to an end earlier, at that point. Any clinical records
relating to the TR period of care can/should be submitted via PCSE for

repatriation to the registered GP Practice or storage in archive.

4.15.3 As this type of registration does not get flagged with PCSE at the
commencement of the temporary registration, there is potential for a
contractor to accept as a temporary resident a patient who is actively
registered with a Special Allocation Scheme (SAS). Should a contractor
become aware that a patient is registered with a SAS, the contractor should
contact their local commissioner who may seeks to secure temporary primary

medical care for the patient with a local SAS.

4.16 Sensitive Patient Registrations

4.16.1 GP Practices are required to work with PCSE and take actions on their clinical
systems to ensure that the registration information for patients who undergo a
change of identity is accurate and up to date. This is also the case for
adoptions, gender transition and patients in witness protection schemes. This
ensures data is kept up to date and held in line with Information Governance
requirements on national demographics systems.

4.16.2 Commissioners must also work with PCSE in relation to managing escalations
where there are potential blockages or delays in practices responding to
PCSE requests.

4.17 Appendix A; Draft Framework for a
Memorandum of Understanding between GP
Practice and Private provider (MH facility)

1 Framework for a Memorandum of Understanding between GP Practice and
Private provider (MH facility)
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Appendix B Regulation 15 of the GMS Regulations (2015)

Essential services

17.0 (1) Subject to paragraph (2), for the purposes of section 85(1) of the Act
(requirement to provide certain medical services), the services which must be provided
under a contract (hessenti al serviceso) ar e
(6), (7) and (9).

(2) Essential services are not required to be provided by the contractor during any
period in respect of which the Care Quality Commission has suspended the contractor
as a service provider under section 18 of the Health and Social Care Act 2008(87)
(suspension of registration).

(3) Subject to regulation 20(2)(b) and (c), a contractor must provide the services
described in paragraphs (4) and (6) throughout the core hours.

(4) The services described in this paragraph are services required for the

A

management of a contractords registered pati
believe themselves to bed

(a)ill, with conditions from which recovery is generally expected,;
(b)terminally ill; or
(c)suffering from chronic disease,

which are delivered in the manner deter mined
with the patient.
(5) For the purposes of paragraph (4)0

Adi seased means a di s e aeeeharaateccategdriesdcontaimedt he | i
in the tenth revision of the International Statistical Classification of Diseases and

Related Health Problems(88); and

Amanagementddo i ncludes

(a) offering consultation and, where appropriate, physical examination for the

purposes of identifying the need, if any, for treatment or further investigation; and

(b) making available such treatment or further investigation as is necessary and
appropriate, including the referral of the patient for other services under the Act and
|l i ai son with other health care professionals

care.
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(6) The services described in this paragraph are the provision of appropriate ongoing
treatment and care to all of the contractor 0
taking account of their specific needs includingd

(a)advice in connection with tpremoppoati ent s h
advice; and

(b)the referral of a patient for other services under the Act.

(7) A contractor must provide primary medical services required in core hours for the
immediately necessary treatment of any person to whom the contractor has been
requested to provide treatment owing to an accident or emergency at any place in the
contractords practice area.

@l n paragraph (7), Aemergencyo includes an
related to services provided under the contract.

(9) A contractor must provide primary medical services required in core hours for the
immediately necessary treatment of any person to whom paragraph (10) applies who
requests such treatment for the period specified in paragraph (11).

(10) This paragraph applies to a person ifd

(a)that personés application for inclusion i
refused in accordance with paragraph 21 of Schedule 3, and that person is not
registered with another provider of essential services (or their equivalent);

(b)that personés application for acceptance as
under paragraph 21 of Schedule 3; or

(c)that person is present in the contractoro
hours.

(11) The period specified in this paragraph is, in the case of a person to whomad

(a) paragraph (10)(a) applies, 14 days beginn
application was refused or until that person has been subsequently registered

elsewhere for the provision of essential services (or their equivalent), whichever

occurs first;

(b)) paragraph (10)(b) applies, 14 days beginn
application was rejected or until that person has been subsequently accepted
elsewhere as a temporary resident, whichever occurs first; or

(c)paragraph (10)(c) applies, 24 hours or such shorter period as the person is
present in the contractordés practice area.
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5 Temporary suspension to patient

5.1 Formal List Closure

5.1.1 The GMS and PMS contracts allow for a Practice to request permission from
its commissioner to close its list to new patients (Paragraph 33 of Schedule 3,
Part 2 of the NHS (GMS Contracts) Regulations 2015 This option exists to
give practices a degree of workload control over the management of their
services, particularly when there is unusual and sustained demand from
patients or in situations of workforce or recruitment difficulties that affect a
practices ability to provide services to an acceptable and safe standard.

5.1.2 As the commissioner also has a duty to ensure the availability of primary care
services for the resident population it has certain powers with regard to these
requests including agreeing to the length of the closure and the conditions that
would need to exist to trigger a re-opening of the list. The commissioner will
also need to consider the availability of alternative provision for new patients
and any impact on neighbouring practices. Following changes to the formal list
closure process in 2012, the commissioner does not have the power to halt
practicesd delivery of additional and/ or
reduce practice workload thereby keeping the patient list open. Therefore, list
closure no longer carries such financial consequences for the practice as it
was once thought to have and allows practices to continue to deliver holistic
care to registered patients.

5.1.3 When a practice does formally close its list, the requirement is to close
between three and twelve months; not less than three months. An approved

closure notice must specify the time period.
52 0l nformal 6 or O6Temporaryodo Li:

521 While the GMS and PMS contracts do not al
list closure they do allow for a practice to refuse individual patient applications
for inclusion in a contractors list of patients providing there are reasonable
non-discriminatory grounds to do so (paragraph 21 of Part 2 of Schedule 3).
See appendix A. In this guidance we distinguish a patient refusal on a case by

case basis, based on the patient circumstances, from a refusal to allow a
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patient to join the list because of the circumstances surrounding the provider
and so do not consider paragraph 17 to be appropriate in these
circumstances.

5.2.2 Practices can however, suffer unforeseen pressures that can reasonably be
predicted to be short term. In these circumstances there may be a real or
perceived risk to 6s afneorepeavtpatientsontocher ed by
list and action to address this by the practice should be received by the
commissioner as a trigger for support and help

5.2.3 NHS England has seen a significant rise in the number of practices
suspending registration on a temporary basis causing a significant problem for
patients, neighbouring practices and commissioners in some areas.

5.2.4 Practices do not exist in isolation so when a practice restricts new patient
registration, this has an impact not only on patients but on neighbouring
practices. It is for these types of circumstances that the formal list closure

5.2.5 procedure exists; to allow for a considered and managed approach to list
management across all practices

526 Because of the potenti al i mpact of Atempo
encourages practices to open a dialogue with their commissioner as early as
possible when considering temporary suspension

5.2.7 These guidelines for commissioners describe the circumstances where a
temporary suspension by the contractor of patient registration may be
appropriate and the conditions that should govern that decision such that the
roles and responsibilities of both parties are not compromised.

5.3 Overview of current activity

5.3.1 The increase in a temporary suspension of patient registration is a symptom of
rising pressure in primary care, which creates a risk to patients, neighbouring
practices and the commissioner; however, the risk to patients being registered

with an oversubscribed practice should also be taken into account.

5.4 Facts/Principles

541 Addressing practices seeking to o0l nfor mal
registration onto their list should be in the context of the General Practice
ForwardVi ew and NHS Engl ando dgingpmaaticesin ment t o
difficulty.
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5.4.2

5.4.3

5.5.1

However, NHS England has a duty to ensure that patients have access to
primary care.

Core services include operating an open list by the fact of regulation and is
how NHS England ensures access to services; the NHS Act confers a duty on
the commissioner to ensure the provision of services

Any actions considered by the commissioner should ensure, system-wide,
safe, quality and accessible core services to patients and be proportionate and
sensitive to the providers concerned.

NHS England and CCGs as Commissioners have a responsibility to
address health inequalities

Commissioners and providers must work together to ensure compliance

with the Equality Act, ensuring the rights of those with protected
characteristics are not directly or indirectly compromised.

Good medical practice states that if a GP is aware that patient safety is

being compromised, then they have a professional duty to act.

The unintended impact of any action needs to be considered in relation to
both registered patients and unregistered patients in the locality as well as
the impact on other local providers both primary (GP and pharmacy) and
secondary care

The commissioner has the right to assign patients throughout the period that
the list is not formally closed having due regard to the quality and safety of
services and the reasons behind the list closure in the first place

5.5 Issues to be taken into consideration

NHS England acknowledges that things can rapidly change within practices.

These may include for example;

An immediate and unpredicted shortfall in the availability of staff e.g.
through sickness or a delay to a staff appointment
An unpredicted surge in demand
An unexpected event affecting a practice® ability in the short term to
provide the full range of services normally available e.g. a flood or a fire
(See Force Majeure provisions of the standard GMS, PMS and APMS
contracts).
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1 Impact on a practice of an unfavourable CQC inspection where remedial

action temporarily affects normal service provision

5.5.2 In some circumstances the action required to remedy a problem may take
several months and in others just a few weeks, for example, a planned short
term suspension of registration as part of a recovery plan through the
vulnerable practice programme. Alternatively, practice capacity may be
temporarily compromised by premises development or IT upgrades. Under
these circumstances, it would be usual to expect planning and communication
with patients in advance with a specific start and end date and disruption
measured in weeks not months

5.5.3 In all but exceptional circumstances Practices should approach the
commissioner in advance so that an action plan that minimises the impact on
patients can be considered jointly at the earliest opportunity and so that
immediate support from the commissioner can be put into action. A request to
temporarily suspend patient registration should be considered by the
commissioner as a trigger for support as it should for a formal application to
close the list

5.5.4 This guidance does not prescribe what length of time approval of a temporary
list suspension is appropriate as this will vary depending on the
circumstances. The keywords are unpredictable and/or short term. In
circumstances where there is a known history of difficulty in recruitment
including the availability of locums or the circumstances affecting the practice
can be predicted to last longer e.g. a planned refurbishment or a rebuilding
programme scheduledtolast mont hés say following a f|
list closure procedure should be encouraged.

555 I n both cases the practicebs eligibility

Resilience Programme should be considered by the commissioner.

5.5.6 Circumstancesinwhi ch an o6informal é or O&étemporar
appropriate (list not exhaustive)

1 When the practice considers its list is full (a formal application should be
made)

For long term sickness absence (a formal application should be made)
For issues expected to be longer term (e.g. over 3 months)

Because a formal closure application has been declined

= = A
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5.6 Process to be adopted

5.6.1 All practices should be encouraged to contact their commissioner at the
earliest possible opportunity i.e. at the point that suspension to registration is
being considered so that the provider and commissioner can work together to

agree on what support is required.

5.6.2 At this point commissioners should
1 seek to understand the reasons behind the action
1 engage the LMC at the time of a decision as the LMC also carries a
responsibility for representing all their affected parties
1 Facilitate what action needs to take place by the practice and/or by the
commissioner for the list to be re-opened. If actions can reasonably be
expected to take longer than 3 months then the Practice should be asked to

make a formal application to close its list.

5.6.3 Actions should trigger consideration of the practice resilience programme or
use of section 96 e.g. a diagnostic/review of the difficulties faced and
recommended action

5.6.4 At the end of the agreed period where a temporary suspension of patient
registration has occurred, the list would normally re-open. There are only two
alternative outcomes;

1 If the situation is almost resolved for example an appointment has been
made but the post not yet filled (for example by a week or two later) an
extension to the temporary arrangement can be negotiated

1 Despite support to deliver an action plan the practice continues to feel
compromised. The commissioner should then consider an application for
formal list closure, which will require wider consultation. The parties will
need to agree on the status of the practice list during the formal process,
whether, having regard to all local circumstances, the practice should

continue to operate a temporary suspension to patient registration.

163 |Page



5.6.5 These guidelines have been drafted in recognition of the immediate pressures
facing some practices; they do not howeve
Where a practice is failing to engage with the commissioner, and unilaterally
seeking to determine its own restrictions on patient access, without
consideration of the impact on patient access generally or the implications for
neighbouring practices, then contractual action may need to be considered
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5.7 Appendix A; GMS paragraph 21 of Part 2 of
Schedule 3

Refusal of applications for inclusion in the list of patients or

for acceptance as a temporary resident

21.0

(1) The contractomayonly refuse an application made under paragf&r 20 if the
contractor has reasonable grounds for doing so which do not relate to the
app!l i age,mppédasance, disability or medical condition, gender or gender
reassignment, marriage or civil partnership, pregnancy or maternity, race,
religion or belief, sexual orientation or social class.

(2) The reasonable grounds referred to in sub-paragraph (1) may, in the case
of an application made under paragraph 18, include the ground that the
applicantd

@does not Iive in the contractoraos pr e

(b) lives in the outer boundary area (the area referred to in regulation
20(3)).

(3) Where a contractor refuses an application made under paragraph 18 or 20,
the contractor must give notice in writing of that refusal and the reasons for it to
the applicant (or, in the case of a child or an adult who lacks capacity, to the
person who made the application on their behalf) before the end of the period
of 14 days beginning with the date of its decision to refuse.

(4) The contractor mustd
(a) keep a written record ofd
() the refusal of any application made under paragraph 18, and
(i) the reasons for that refusal; and

(b) makesuch records available to th&oard on request.
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6 Speci al All oc&at6A8&N Scheme

(Tonote and forinformation only: Other terminology previously used in relation to special allocations of this type have been
included but are not limited to, Violent Patient Scheme (VPS) or Zero Tolerance Scheme (ZTS))

6.1 Executive Summary and Key Messages

This chapter provides guidance to Commissioners and providers of essential
primary medical care services in relation to the removal of patients who are
violent from their practice list and the Special Allocation Schemes (SAS)
intended to ensure such patients receive primary care services. Provision for
SAS is set out in the GMS Regulations and the PMS Regulations (together, the
Regulations).

This guidance focuses on a number of key themes (which are intended to
support the implementation of, and commissioning and monitoring of a SAS:

i Introduction

Commissioning a robust SAS

Provider and service requirements and monitoring.

The scope of / eligibility criteria for a SAS,

The process for requesting immediate removal of a patient,

= =2 =4 =4

What happens after removal, including returning choice to
patient (see also section 3.11.2)

Given the importance of the interests that SAS seeks to balance, two key
messages are emphasised at the outset.

The first relates to the scope of SAS. The Regulations regarding the removal of
patients who are violent is specific in terminology and the Regulations require
that GMS and PMS contracts provide for "Removal from the list of patients who
are violent".

However, within the Regulations it is further specified that the grounds on which
a contractor may request that a person be removed from its list of patients with
immediate effect are that "the person has committed an act of violence against
any of the persons specified in subparagraph (2) or_has behaved in such a
way that any of those persons has feared for their safety".

The Commissioner should therefore be clear that violence does not have to be
physical or actual. It can be perceived, threatened or indeed a perceived threat
of violence. A person's fear for their safety can also be actual or perceived. If a
patient's behaviour is such that it warrants removal from the patient list and
placing them on a SAS (if they wish to continue receiving primary medical care),
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then the Regulations require that the incident is reported to the police.

In the case of the patients whose behaviour is disruptive but falling short of the
above grounds, Commissioners should discuss with the practice if the patient
should instead be removed from the practice on the alternative ground of
irrevocable breakdown in the relationship between the person and the
contractor see paragraph 24, Schedule 3, Part 2 of the GMS Regulations and
paragraph 23, Schedule 2, Part 2 of the PMS Regulations).

The second key message is that we want all providers to be fully aware of and
understand the process for immediate removal of a patient. In summary, where
a patient's behaviour is deemed within the scope of this chapter (i.e. SAS):

The Regulations require that, for a patient to be removed from a practice list,
the practice must report the incident to the police. The following 10 point
process is designed to work in all but very exceptional circumstances. Those
infrequent and exceptional cases relate solely to commissioner instigated
allocations (for example a patient that falls within the remit of a SAS allocation,
but with no recent removal from a GP Practice i.e. previously unregistered) and
must be discussed and agreed with NHS England in advance.

1. The Practice calls the police to report the incident (which is required
under the regulation) and obtain a response (if required) and police
incident number. Where possible this should be at the time of reporting
but in any case, a police incident number must be included within the
written report provided by the practice within 7 days (a contractual
requirement under O0r easonab*tRracticee qu e st
Action **

Note: Practices should be reminded of the requirement to notify the Care
Quality Commission (CQC) about any incident related to their service that
is reported to, or investigated by the police.

Furthermore, where appropriate the practice should consider if the
incident and subsequent removal from its list warrants notification to any
other agency (e.g. Local Authority) where there may be concern for
welfare or safeguarding concern as a result of the incident (e.g. the
deducted patient has children or is a carer for another vulnerable person
including elderly relatives).

2. The Practice requests an immediate removal from NHS England's
Primary Care Support England ("PCSE") service provided by Capita.
This request can be by phone (visit hitps://pcse.england.nhs.uk/contact-us/ for
contact details) or email pcse.patientremovals@nhs.net. PCSE will
request the police incident number [Note: this is different from a crime
reference number, which can only be allocated by the police once it has
been established that a crime has been committed. The police will
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however record an incident number on police systems for all incidents
according to Home Office Counting Rules ("HOCR")]. If the Practice does
not have a police incident number at this point (which should be in
exceptional circumstances only), the Practice will be asked to provide
details of the date, time and mechanism (i.e. 999, 111, local number) via
which the incident was reported to the police. The absence of an
incident number will not delay the immediate removal of a patient.
** Practice and PCSE Actions **

. PCSE removes the patient from the Practice list and informs the
appropriate Commissioner. ** PCSE Action **

. The Regulations require that the Practice notifies the patient in writing
that a request for removal has been made, unless to do so would harm
the patient's physical or mental health or put others on the Practice
premises at risk. ** Practice Action **

. PCSE allocates the patient to a local SAS provider. Commissioners are
responsible for commissioning SAS either from GPs or another provider.
** PCSE Action **

. PCSE notifies the patient in writing (standard letter at appendix 7) that
they have been removed from the Practice list (as per the Regulations
(25.7)) and also, allocated to the SAS provider. ** PCSE Action **

. The Practice provides a followup report in writing to the Commissioner
(sample available at appendix 1), within 24 hours where possible but
before the end of a period of seven days beginning with the date on which
notice was given. Where the Practice was unable to provide a police
incident number initially; the practice will be asked to include this in the
report (under the contractual requirement for reasonable requests for
information). ** Practice Action **

. Following 7 days from the incident, the Commissioner and PCSE will
liaise to ensure an incident number has been received (either by PCSE
or via the written practice report to the Commissioner). In the event an
incident number has not been provided, the Commissioner will contact
the provider to ensure one has been obtained and provided. **
Commissioner Action **

. The SAS provider will ensure risk assessment and regular monitoring is
in place to enable the patient to be repatriated back into mainstream
Primary Care as soon as is feasible. ** SAS Provider Action **

10.The SAS provider will notify PCSE when choice has been returned to the

patient and they have been removed from the SAS. This will ensure the
patient® records are amended accordingly by PCSE (i.e. VP flag
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6.2.1
6.2.2

6.2.3

6.2.4

6.2.5

6.2.6
6.2.7

removed from patient record) allowing them to re-register at their chosen
practice. [Note: Commissioners should ensure this is included in any
future SAS contracts awarded and where possible, seek to make
arrangements for this to be added to existing contracts]. ** SAS Provider
and PCSE Action **

11.Where a patient on the SAS moves address and between
commissioners and a change in SAS provider is required, the previous
SAS provider must ensure a safe transfer (e.g. by secure email) of an
electronic summary of the patient record to the new provider as soon as
possible but not later than 5 days following deduction, to ensure
continuity of care while the new provider awaits the transfer of the
patient's full medical records.

6.2 Introduction

Purpose of this document

There will undoubtedly be instances when practices have to deal with patients
who are difficult, challenging, aggressive and abusive, as well as in some
cases, violent. In order to protect GP& and practice staff and to allow them to
carry out their roles, Commissioners, in collaboration with the wider
stakeholders, have developed this guidance.

Under the SAS, designated GP practices will provide services to patients by
prior appointment and at specific locations and times as detailed in individually
agreed contracts. Patients are allocated to SAS following a process of
immediate removal as a result of an incident that was reported to the police.
Where this document refers to NHS England, the Commissioner or
Commissioners, this encompasses NHS England local teams that retain
commissioning of primary medical services and CCGs with delegated
authority.

The purpose of this document is to provide Commissioners with consistent
national guidance to support good commissioning of SAS. It aims to provide a
steer on the implementation of SAS in practice and how to work with Primary
Care Support England (PCSE), which is delivered on behalf of NHS England,
by Capita Plc.

Background to this work

The SAS was introduced as a Directed Enhanced Service in 2004 to provide
general primary care medical services in a secure environment to patients

who meet the criteria for inclusion into the scheme. The SAS cannot be used
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in any other circumstances without express and prior agreement with NHS
England

6.2.8 This SAS allows Commissioners to balance the rights of patients to receive
services from GPs with the need to ensure that specified persons, including
GPs, their staff, patients and others on the premises, deliver and receive those
services without actual or threatened violence or other reasonable fear for
their safety.

6.2.9 Removing a patient under the regulations should only be used as a last resort
when all other ways of managing the p a t is behavidur have been
exhausted.

6.2.10 Context: Rules, Regulations and Existing Arrangements

6.2.11 Rules and Regulation

6.2.12 The GMS / PMS Contract Regulations

6.2.13 The National Health Service (General Medical Services Contracts)
Regulations 2015

9 The National Health Service (General Medical Services Contracts)
Requlations 2015

6.2.14 The National Health Service (Personal Medical Services Agreements)
Regulations 2015 - Schedule 21 Part 2

I The National Health Service (Personal Medical Services Agreements)
Requlations 2015 - Schedule 27 Part 2

6.2.15 The Primary Medical Services (Directed Enhanced Services) Directions (2016)

I The Primary Medical Services (Directed Enhanced Services) Directions (2016)

6.2.16 Police Incident Reporting i The Home Office Counting Rules
6.2.17 Excerpt from the Home Office Counting Rules (HOCR) For Recorded Crime

and from Her Majesty's Inspectorate of Constabulary

M1 Excerpt from the Home Office Counting Rules (HOCR) For Recorded Crime

and from Her Majesty's Inspectorate of Constabulary
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6.2.18 Existing Arrangements

6.2.19 The administrative arrangements of the existing SA scheme across England
have been disparate and varied. This has created challenges when trying to
apply the Regulations consistently and the practical application of SAS
through a single delivery partner (Primary Care Support England)

6.2.20 Particular issues are as follows.

6.2.21 First, the Regulations provide for immediate removal of a patient from a
practice list on a phone call from the practice, yet some SAS require
Commissioner intervention of some sort before a removal is actioned. This is
out with the provisions as set out in the Regulations.

6.2.22 Secondly, the Regulations require a practice to report an incident to the police
but do not mandate the acquisition of a police incident number or crime
number before a removal is actioned. NHS En g | & stakéholders (including
GPC) acknowledge that the provision of an incident number (but not a crime
number) is a 'reasonable request for information' in accordance with the
contract. However, an incident number should not be a prerequisite to the
immediate removal of a patient whose behaviour is such that they meet the

criteria for removal.

171 |Page



6.4.1

6.4.2

6.4.3

6.3 Commissioning a robust SAS

9 Commissioning a robust SAS

6.4 When to request a removal of this type under the
Regulations (Information on eligibility for

Commissioners and Providers)

It is important that these regulations are not misused or used lightly but
that it is only reserved for those patients who meet the criteria for removal
and resulting in an incident being reported to the police, or for patients who
are deemed a future safety risk to themselves or others within the primary
care setting.

It is not the intention to encourage a situation where patients are immediately
removed for comparatively minor offences (e.g. that have not been reported to
the police) or for behaviour that could be ascribed to a health condition and
which is capable of being alleviated through careful management, care and
treatment.

We therefore provide the following comprehensive guidance that outlines
circumstances deemed appropriate to remove a patient from the patient list
(although this is a guide and not exhaustive) and emphasises the importance
of applying this procedure when strictly necessary. The overarching objectives
behind a SAS is to ensure any patient removed under the violent patient
regulations have access to essential and additional medical services. Also, to
communicate behavioural expectations to patients and educate them to
behave responsibly wherever possible, while at the same time minimising the

risks to the safety of health professionals and others.
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6.4.4 Types of behaviour covered by this guidance?
6.4.4.1 The Health Circular 2000/01 defined violence in the primary care context as:

6.4.4.2 fi Ay incident where a GP, or his or her staff, are abused, threatened or
assaulted in circumstances related to their work, involving an explicit, or

implicit, challenge to their safety, wellbeing,orh eal t h o

6.4.4.3 The main kinds of behaviour which are considered to bring a patient within
the regulations covered by this guidance are (these are only intended to be

used as a guide and therefore the list is not exhaustive):

6.4.5 Assault

6.4.5.1 For an assault to fall within the scope of removal from the list, it should
involve a person intentionally or recklessly causing another to apprehend the
immediate infliction of unlawful force on an individual in a manner which
either results in injury or causes that individual to fear injury or some other
immediate threat to their safety.

6.4.6 Threatening behaviour

6.4.6.1 Any verbally threatened harm towards others, with or without accompanying
gestures, will fall within the scope of a removal. Threats of nonviolent acts
are unlikely to do so (e.g. use of offensive language without threats).

6.4.7 Behaviour resulting in damage to property

6.4.7.1 Any behaviour resulting in damage to property, whether accompanied by
verbal threats or not and whether that damage is intentional or not, is likely to
be within the scope of the scheme if the behaviour was intended to terrorise

or intimidate individuals or is seen as a precursor to a personal assault.

173|Page



6.4.8 Further considerations in relation to 6.4.57 6.4.7
6.4.8.1 Examples of the cases referred to above would include any incident in which
the patient has:

6.4.8.1.1 struck, grabbed or punched a GP, member of staff or other individuals,
either within the practice premises or elsewhere in a targeted attack

6.4.8.1.2 thrown an inanimate object at a GP, member of staff either within the
practice premises or elsewhere in a targeted attack

6.4.8.1.3 struck, grabbed, punched or thrown an inanimate object at another
patient(s) within the practice premises

6.4.8.1.4 wielded a weapon, or used an object as one, in an actual or intended
assault or in a manner intended to intimidate or terrorise staff, patients or
other persons on the practice premises

6.4.8.1.5 threatened to assault or physically harm a primary care worker

6.4.8.1.6 threatened to damage propertyorto6 seek revenged in

6.4.8.1.7 caused damage to property with an intention to intimidate or cause harm.

This list is not exhaustive

6.4.9 What behaviour this scheme does not ordinarily cover?

6.4.10 Below are some examples of the types of behaviours that would not ordinarily
fall within the scope of the Regulations covered by this guidance. These are
only intended to be used as a guide and therefore the list is not exhaustive.
Any person felt threatened or fearful of their own safety, should still report the
incident. These removal regulations cover all persons on the practice

premises.
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6.4.10.1 verbal abuse including swearing, either of a specific or non-specific
nature, if not accompanied by any genuine (including perceived) threatening
behaviour, e.g. when it can reasonably be seen as merely venting frustration
or6 b | gaeiffisrt e aPmadtices should exercise discretion when considering
whether a perceived fear or belief that behaviour is threatening is
reasonable.

6.4.10.2 invasion of another pers o sip&rsonal space
6.4.10.3 shouting or banging the reception desk

6.4.10.4 behaviour that was not appropriate to report to the police (e.g. a patient
who has never been aggressive before and who is clearly suffering mental or
physical anguish). In such circumstances, it might be more appropriate to
use the standard procedure for a breakdown in practice/patient relationship
by writing to them after the event, requesting an explanation or apology and
warning that a continuation of such behaviour could result in them being
removed from the pra c t $ liste Ratients must not be immediately removed
for minor offences not reported to the police, nor should they be removed for
behaviour which can be ascribed to a condition capable of being rapidly
alleviated by treatment e.g. mental health illness or medical/acute conditions
with known behavioural changes (e.g. head injury) Therefore, careful
consideration of any mitigating circumstances must be given as to whether a
referral to this scheme is in the best interests of the patient.

6.4.11 Incidents that occur outside of the primary care setting and have no
connection with the practice, such as community or hospital-based incidents.
These would ordinarily default to and dealt with by that specific settings policy.

6.4.12 It is important to recognise that the SAS does not provide for the ongoing
treatment of the families of those patients allocated to the scheme for
incidences of violence. A practice must not unilaterally remove all family
members unless they have also behaved in a way as to require allocation to a
SAS and each patient must be referred separately. However, careful
consideration will need to be given to the ongoing arrangements of any
dependants of the family member who has been removed from the practice.

These should be considered on a case by case basis.
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6.4.13 Where a breakdown in relationship had occurred with non-dependant family
members as a result of one family member being placed on the SAS, then

they should be removed using a more relevant process e.g. 8 day removal.

NB i where a practice is unsure how to proceed having read these
examples, they can contact the commissioner for support, advice and
guidance. The practice may also choose to seek guidance from the Local
Medical Committee.

6.4.14 Please note that within the 6 Ma n g Baitiemt Listséchapter there is sub
section &kemoving a Patient from a Practice Listdowhich describes a route to be
taken in the event of an irrevocable breakdown in GP/patient relationship,
which can be the more appropriate route, however, a patient must be sent a
warning letter within the proceeding rolling twelve month period and given the
opportunity to moderate their behaviour. Removal can only be effected if the
behaviour is repeated and then the patient can be given 8 daysénotice to find
a new GP. Less serious circumstances are suitable for this method of
removal by the contractor. Patients mustnotbe r emoved using the
remov al 06unless the rattes has resulted in the incident being reported
to the police.

6.4.15 Once satisfied that a patient's behaviour warrants removal from the
practice list, in order to remove a patient immediately, the practice is
required under GMS and PMS regulations to:

6.4.16 Notify the Police
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6.4.16.1 In order to remove a patient immediately for cases of serious violent
assault, threat or damage, the situation has to be serious enough to justify
reporting the incident to the police in an appropriate timeframe, due to the

incident having left the person feeling sufficiently threatened for their own
safety, or that of another.

6.4.16.2 The practice, where appropriate, should dial 999 on the day of the
incident and if necessary, summon police assistance/attendance. When
contacting the police, it is important that the practice makes it clear that an
incident has occurred about which the practice wants to make a formal

statement as soon as possible, so as to support the situation that is to qualify
for immediate removal.

6.4.16.3 Due to the nature of incidents requiring an immediate removal under
these regulations, it would not be expected that the practice notify the police
days after the incident. A further contact to the police within 7 days may be
required if the incident number for the call w a stmeborded, retained or
provided at the time of the call. The SAS policy is in place for urgent

incidences and as such, this information and evidence may be used for local
audit purposes.

6.4.17 Notify the Commissioner (via PCSE)
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6.4.17.1 The practice is required to notify the Commissioner via PCSE either by
telephone (0333 014 2884) or emailing Pcse.patientremovals@nhs.net. At
this point there will be a reasonable expectation that practices will be able to
evidence contact with the police by passing on details of an incident number
or detail why this has not been possible and if possible call back with an
incident number as soon as practical. The practice will be required to follow
up the call with a written report of the incident (including police incident
number), preferably within 24 hours but no more than 7 days after the
incident occurring and via email to the Commissioner. A sample reporting

form for recording the incident can be found in Appendix One.

6.4.17.2 The practice must notify the patient that it has requested their removal
from the patient list, as set out in the regulations, unless an exception applies

under the Regulations (see section 2.14).

6.4.17.3 PCSE will ensure the patient removal process commences. Following
the removal and in conjunction with the commissioners as necessary, PCSE
will decide on the best arrangement to ensure continuity in primary care
service for the patient. This may include allocation to the SAS (but
recognises the patient retains the right to choose not to be registered at all).
A flag is placed on the patient record which prevents the patient from

registering at other GP Practices.

6.4.17.4 PCSE will write to the patient to notify them of the removal and ongoing
management arrangements (standardised letter at appendix 7). Itis
expected that this process will be completed within a 24 hour working period

from the initial notification.

NB After removal, all patients must be allocated to and accepted by the CCG
commissioned SAS. Subsequently, all patients allocated to SAS should be
reviewed by a SAS Panel. The panel will monitor the ongoing appropriateness
of the patients continued registration with the SAS and their rehabilitation.. This
is with a view to safely returning choice to the patient in timely way and
reintegration to mainstream Primary Care.

6.4.18 Registered providers and managers of NHS GP and other primary medical

services must also comply with their regulatory obligations. For example, to
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notify CQC about certain incidents that took place fwhile an activity is actually
being provided or as i @onsequence of its being providedo(CQC, 2013) and
when an incident is reported to or investigated by the police. For more
information, click here.

6.4.19 For further information relating to the process following an allocation to the
scheme, please refer to Appendix Two.

6.4.20 The practice should notify the patient that it has requested their removal from

the list unless an exception applies under the Regulations (see section 2.14)

6.4.21 Patient Appeals Process

6.4.22 It is recognised that GP practices report incidents to the police and request
immediate removal where there is due cause and to protect the safety of
practice staff, patients and visitors.

6.4.23 The appeals process must recognise that a practice has already fulfilled its
obligation under the Regulations by reporting the incident to the police and
notifying the Commissioner.

6.4.24 The patient referred to the SAS has a right of appeal and should they wish to
do so, can appeal against the decision by putting this in writing within 28 days
of the notification of the referral, addressing it to the Commissioner's SAS
Liaison Team. The Commissioner will contact the practice to notify them of
the appeal and invite them to provide any supplementary information in
relation to the removal.

6.4.25 The appeals process does not delay the immediate removal of a patient
following an incident that has been reported to the police and the
commissioner (via PCSE).

6.4.26 The appeal should be reviewed by a panel convened by the Commissioner (a
&AS Pa n ¢ witbin 28 days of receipt ofthe p a t i appdaldoThe panel
should include appropriate representations (including LMCs and if appropriate,
a patient representative or patient representative group, (when requested by
or agreed with the patient). A sample terms of reference for an appeal panel
is provided in appendix 8.

6.4.27 The Commissioner will notify the patient of the decision in writing within 14
days of the SAS Panel decision, having first discussed the outcome with the

practice from which the patient was removed.
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6.4.28 It is the responsibility of the SAS panel to review the evidence provided by the
patient in support of their appeal. The SAS Panel will uphold or reject the
appeal where it has reasonably considered if a removal under the regulations
was made in error, or inappropriately.

6.4.29 Pending the outcome of any appeals process, should the patient need to
access Primary Medical Care, this would have to be provided by the SAS to

which the patient had been allocated

6.4.30 Patient Appeals i Additional information

6.4.30.1 To support appeal panels in their reaching a determination some

sample considerations are provided below (these lists are not exhaustive).

6.4.30.1.1  The panel should be assured that:

1 The identity of the removed patient and that of the patient that was
involved in the incident should be confirmed as the same and be
without any doubt.

1 Where the reported incident occurred during a clinical consultation, the
removed patient had an appointment at the practice on the same day.

1 A police incident number has been provided, either at the time of the
removal or within 7 days as part of the written report.

1 That a written report has been submitted to the Board (usually via
PCSE)

1 The information provided in the report is consistent with the
requirements for immediate removal, as set out in the GMS/PMS
regulations.

1 The content and strength of any evidence provided by the removed
patient does not wholly support their claim that they should not have
been removed (for example i clear and incontrovertible evidence that
they were out of the country at the time of the incident or at another
location e.g. in-patient in a hospital).

6.4.30.1.2 The panel should also:

1 Invite the patient to submit any further relevant information or a
statement in relation to the alleged incident. This will ensure all parties
are considered to have been treated fairly and equally should the
matter be escalated to the PHSO or through a legal route.

1 Seek confirmation from the practice, which member of staff was
involved in the incident
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1 Seek confirmation from the practice which member of staff requested
the deduction

1 Discuss the incident with the practice

1 Re-confirm with the practice, the details of the patient involved in the
incident and cross-check this with the details of the patient making the
appeal.

6.4.30.2 In reaching a determination the panel may conclude that the patient
appeal should be upheld. In this case, the SAS flag on the patient records
should be removed (by the commissioner notifying PCSE) and choice
returned to the patient. This presents a number of options to the panel and
the commissioner and will depend entirely on the reason for upholding the

appeal.

6.4.30.3 If for example a case of mistaken identity is confirmed, the panel in
consultation with the commission may (if agreed in advance with the
removing practice) seek to return the patient to the practice they were

removed from.

6.4.30.4 Return choice to the patient enabling them to choose another local
practice. This could be an option where the practice that removed the patient
under the immediate removal process considers there has also been an

irrevocable breakdown in relationship.

6.4.30.5 In reaching a determination that the patient appeal should be rejected,
the patient should remain on the SAS and be reviewed in accordance with

policy

6.4.30.6 In all cases the patient must be notified within 14 days of the appeal

hearing
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6.5 Working with Primary Care Support England
(PCSE) (delivered on behalf of NHS England by
Capita)
6.5.1 Brief Introduction to PCSE

(https://pcse.england.nhs.uk/organisations/general-practices/)

6.5.1.1 In September 2015, PCSE took on responsibility for the delivery of NHS
En g | & prighary care support services. PCSE provides support services to
GP Practices, Pharmacies, Dentists and Opticians. For General practices
they provide services covering:

1 Registrations and List Maintenance (Exeter and PDS);

1 Medical Records 1 Responsible for moving hard copy patient medical records
and temporary patient records between practices and into storage;

1 Supplies i Providing NHS stationery, pre-printed forms, needles and syringes
via an online portal,

1 GP Payments and Pensions 1 Administrating monthly contracts and
reimbursements to GP practices;

1 The National Performers List (NPL) 7 Administering entry and changes to
Performers Lists on behalf of NHS England;

1 Cervical Screening i Delivering prior notification lists of patients eligible for
screening to GPs, sending out call;

1 Open Exeter i Providing access control support for Open Exeter.

1 Practice Mergers and Closures i Administering the mergers and closures of GP
practices.
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6.6 Appendices
6.6.1 Appendix One i Sample Violence Reporting Form

1 Sample Violence Reporting Form

6.6.2 Appendix Two i What happens to the patient following allocation?
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6.6.2.1

6.6.2.2

6.6.2.3

6.6.2.4

6.6.2.5

6.6.2.6

All patients immediately removed from a GP practice must be allocated to
and accepted by the SAS service commissioned by the CCG. This is
because the regulations allow for a GP practice to remove a patient, if it
transpires that they were previously removed under the violent patient
regulations from another pracitce, and have either not successfully appealed
that allocation, or been allocated to, reviewed and discharged by the SAS.

Once a patient has been allocated onto the SAS and notified, they will
usually remain on the scheme for a minimum of 12 months, with the
exception of an upheld appeal or the break clause of six months, which is
considered by the provider, only when the patient has been reviewed on a

minimum of three occasions within the previous six months.

At this point, the patient could be removed from the scheme if there is clear
evidence of changed behaviour, with the aim being to try and tackle the
underlying causes of their behaviour, and rehabilitate them, as far as

possible, through counselling and/or other forms of treatment.

Patients who do not co-operate, or show no signs of change in behaviour,
will remain registered with the designated practice for a minimum of 12
months. This will be the case even if the patient changes address but

remains within the commissioning area.

In any case, a patient who has not engaged with the SAS following their
immediate removal and allocation to a SAS should remain on the SAS until
they do and have been assessed by the SAS provider. Registration with a
SAS prevents the patient from being able to freely register with a
meainstream, thus protecting the safety of NHS Staff.

Where the patient changes address and moves out of the commissioning
area relevant to the practice they were immediately removed from, the
patient will be transferred to a provider of the SAS in the area where they
have moved into. Commissioners should ensure that their SAS providers are
aware that they should notify PCSE if a SAS patient moves outside of the
CCG.
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6.6.2.7 SAS providers should be encouraged to support patients (if requested) in
finding an alternative GP Practice upon discharge from the scheme. In doing
so, this may help to break a cycle of registration and removal, as patients are
supported with the transition. In addition, the SAS provider can allay any

concerns a newly registering practice may have about registering the patient.

6.6.2.8 SAS patients should not ordinarily be removed from a SAS for non
attendance. In relation to patients that become subject to a term of
imprisonment during their SAS registration, currently application of the usual
regul ations pertaining to the O6Removal
the United Kingdometcd6 s houl d be applied.

6.6.3 Appendix Threei SAS Sample Good Conduct Guide
1 SAS Sample Good Conduct Guide

6.6.4 Appendix Four i Sample Data Sharing Agreement

1 Sample Data Sharing Agreement

6.6.5 Appendix Fivei Risk Assessment approach

1 Risk Assessment approach
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https://www.england.nhs.uk/publication/primary-medical-care-policy-and-guidance-manual-working-with-primary-care-support-england-pcse-annexes/
https://www.england.nhs.uk/publication/pgm-appendix-4-sample-data-sharing-agreement/
https://www.england.nhs.uk/publication/pgm-appendix-5-risk-assessment-approach/

Appendix Six: SAS Allocation and Appeals Flow Chart

Specal Alloction Scheme Process Flow Chart (including appeals)

NO

Note: Where a patient has been on a SAS for 2 years or more, they should be reviewed by an
exceptional discharge panel every 6 months. ALL patients immediately removed from a GP practice
must be allocated to and accepted by the SAS service commissioned by the CCG (see 6.6.2.1

above).
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