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Executive summary 
This policy and guidance manual has been updated to reflect the changing landscape in primary care co-commissioning.
In 2016, the ‘Policy Book’ for Primary Medical Services was published (Gateway Ref 04171), which provided commissioners of GP services with the context, information and tools to commission and manage GP contracts.  
As part of the co-commissioning strategy, as at 1 April 2017, 176 Clinical Commissioning Groups (CCGs) have responsibility for commissioning and contract monitoring GP services in their locality, with NHS England maintaining overall accountability. Local Offices of NHS England retain responsibility for commissioning and monitoring the performance of GP services for the remaining CCGs.
Recognising the need to strengthen guidance for CCG commissioners, NHS England reviewed its Policy Book and the feedback received since its first publication and has made the following additions and amendments and published herewith in this ‘Primary Medical Care Policy and Guidance Manual (PGM).
The PGM has been divided into 4 parts (A-D).  The language throughout has been amended to cover all commissioners, recognising 85% of CCGs are now operating under fully delegated authority or joint arrangements. Reflecting feedback, templates have been embedded as extractable documents for easier onward use.
Part A – Excellent Commissioning and Partnership Working
1 Introduction – An existing chapter with minor amendments 
2 Abbreviations and Acronyms – An existing chapter with minor amendments
3 Commissioning Described – An existing chapter with minor amendments
4 General Duties of NHS England (including addressing health inequalities) – An existing chapter which has been redrafted jointly by the Legal and Equalities and Health Inequalities Teams
5 Working Together – Commissioning and Regulating – A new chapter drafted collaboratively with the Care Quality Commission (CQC)
Part B – General Contract Management
1 Contracts Described – An existing chapter with minor amendments
2 Assurance Framework Contract Review – A new chapter
3 Managing Patient Lists – An existing chapter that has been strengthened and refined. It also describes the Primary Care Support (PCS) Services delivered nationally through Primary Care Support England (PCSE)
4 GP Patient Registration Standard Operating Principles for Primary Medical Care – A new chapter in the PGM, but which updates existing registration guidance published by NHS England in November 2015 (Gateway Ref 04448)
5 Temporary suspension to patient registration – A new chapter in the PGM
6 Special Allocation Scheme (SAS) – A new chapter drafted jointly with NHS England’s PCS Services, Legal and Information Governance Teams and the National Security Management Coordinator. 
7 Contract Variations (templates available) - An existing chapter that has been strengthened and refined by the Legal team and provides increased guidance in relation to Practice Mergers
8 Managing a PMS Contractor’s Right to a GMS Contract – An existing chapter with minor amendments 
9 Practice Closedown (Planned / Scheduled) An existing chapter with minor amendments 
10 Discretionary Payments (made under Section 96) A new chapter drafted jointly with NHS England’s Legal and Finance Teams
Part C – When things go wrong
1 Contract Breaches, Sanctions and Terminations – An existing chapter with minor amendments 
2 Unplanned / Unscheduled and Unavoidable Practice Closedown – A new chapter drafted jointly with PCS Services, Information Governance and GPIT teams, to address issues such as Orphan Records
3 Death of a Contractor (excluding single handers – see adverse events) – An existing chapter with minor amendments
4 Managing Disputes – An existing chapter with minor amendments
5 Adverse Events (e.g. flood fire) – An existing chapter with minor amendments
Part D – General
1 GP IT Operating Model:  Data and Cyber Security Arrangements – A new chapter drafted by the GPIT team
2 Protocol in respect of locum cover or GP performer payments for parental and sickness leave – A new chapter in the PGM but previously published in April 2017 with Gateway Ref 06791
3 Guidance Note: GP Practices serving Atypical Populations – A new chapter in the PGM but previously published in December 2016 with Gateway Ref 06265)
NHS England recognises the scale and pace of change in Primary Medical Care commissioning, service delivery and redesign.  As such it is committed to reviewing this policy and guidance regularly, to ensure it supports the commitments set out in the General Practice Forward View, the Five Year Forward View and with changes in legislation and regulation.
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[bookmark: _Toc498495299]Part A – Excellent Commissioning and Partnership Working
1. [bookmark: _Toc498495300]
Introduction

[bookmark: _Toc498495301]Introduction
[bookmark: _Toc440981386]NHS England became responsible for direct commissioning of primary care services on 1 April 2013 and since then, the emergence of co-commissioning has seen upwards of 85% of CCGs taking on delegated authority.  This revised policy book will make reference to ‘The Commissioner’ which includes those local teams within in NHS England that still commission Primary Medical Care and CCGs with delegated authority.

[bookmark: _Toc440981387]This policy has been reviewed and refined in light of:

· [bookmark: _Toc440981388]Increased CCG delegation;
· feedback from users; 
· [bookmark: _Toc440981389]engagement with stakeholders;
· [bookmark: _Toc440981390]the introduction of new models of care and new business models (e.g. MCPs); and
· [bookmark: _Toc440981392]contractual and regulatory changes.

[bookmark: _Toc440981393]This policy and guidance manual provides new and revised policies to support a consistent and compliant approach to primary care commissioning across England.
The manual will aim to identify sections which describe mandatory functions (i.e. those absolutely defined in legislation and law) versus those which are provided as guidance or best practice
[bookmark: _Toc440981394][bookmark: _Toc498495302]Structure 
[bookmark: _Toc440981395]A number of new policies have emerged since the policy book was first published and these have been incorporated in to this manual. The PGM has been restructured into three main sections that allow the user to more easily navigate to relevant sections.  These are:
· [bookmark: _Toc494103047]Part A – Excellent Commissioning and Partnership Working
· [bookmark: _Toc494103048]Part B – General Contract Management
· [bookmark: _Toc494103049]Part C – When things go wrong
· [bookmark: _Toc494103050]Part D – General 
[bookmark: _Toc440981396]NHS England will update and refine policies periodically and following changes in legislation, contracts or central policy and guidance. Users of this manual are advised this is a controlled document and the most up to date version should always be used. That is, the version which is published on NHS England’s website www.england.nhs.uk  

[bookmark: _Toc440981397][bookmark: _Toc498495303]Transitional arrangements
[bookmark: _Toc440981398]This policy book replaces all previous versions.  In addition, we have embedded as chapters some other related policy / guidance that have been published by NHS England as standalone documents since the original ‘Policy Book’ was published in July 2016. The processes and procedures set out in this PGM must be followed where a matter arises after the date of publication of this PGM.
[bookmark: _Toc440981399]Where a matter arose prior to the publication of this policy book (and the parties are therefore following a previous policy) the parties should continue to follow that previous policy as this would have been the expectation of the parties. 
[bookmark: _Toc440981400]Parties following a previous policy should consider switching to the relevant policy set out in this policy book if there is a natural transitional point in the matter and provided all parties agree.
[bookmark: _Toc498495304]
Abbreviations and Acronyms

[bookmark: _Toc498495305]Abbreviations and Acronyms
[bookmark: _Toc440981402]The following abbreviations and acronyms are used in the medical policies:

	5YFV
	5 Year Forward View

	ACO
	Accountable Care Organisation

	APMS
	Alternative Provider Medical Services

	APMS Directions
	Alternative Provider Medical Services Directions

	CCG
	Clinical Commissioning Group

	CQC 
	Care Quality Commission

	FHSAU
	Family Health Services Appeal Unit

	GMS
	General Medical Services

	GMS Regulations
	The National Health Service (General Medical Services Contracts) Regulations 2015

	GMS SFE
	General Medical Services Statement of Financial Entitlements Directions 2013

	GP
	General Practitioner

	GPVF
	General Practice Forward View

	HWB
	Health and Wellbeing Board

	LMC
	Local Medical Committee

	MCP
	Multispecialty Community Provider

	NBM
	New Business Models

	NCM
	New Care Models

	NHS Act 
	National Health Service Act 2006

	NHS BSA
	NHS Business Services Authority

	PACS
	Primary and Acute Care Systems

	PCSE
	Primary Care Support England (delivered by Capita on behalf of NHS England)

	PMS
	Personal Medical Services

	PMS Regulations
	The National Health Service (Personal Medical Services Agreements) Regulations 2015

	TUPE
	Transfer of Undertakings (Protection of Employment) Regulations 2006




[bookmark: _Commissioning_Described][bookmark: _Toc498495306]Commissioning Described 


[bookmark: _Toc498495307]Commissioning Arrangements

[bookmark: _Toc440981403][bookmark: _Toc498495308]Introduction

[bookmark: _Toc440981404]85% of CCGs assumed delegate responsibility form 01 April 2017. This chapter provides an overview of the models of co-commissioning and how the policies reflect the involvement of CCGs under different co-commissioning models. This will become less relevant as the remaining CCGs take on delegation. 

[bookmark: _Toc440981405][bookmark: _Toc498495309]Background

[bookmark: _Toc440981406]In May 2014, NHS England invited CCGs to come forward with expressions of interest to take on an increased role in the commissioning of primary care services. The intention was to empower and enable CCGs to improve primary care services locally for the benefit of patients and local communities.
[bookmark: _Toc440981407]The scope of primary care co-commissioning for 2015/16 was primary medical services only.
[bookmark: _Toc440981408]CCGs could choose which form of co-commissioning they would like to adopt:

· [bookmark: _Toc440981409]greater involvement in primary care decision-making;
· [bookmark: _Toc440981410]joint commissioning arrangements; or
· [bookmark: _Toc440981411]delegated commissioning arrangements.

From 1 April 2017 176 CCGs (out of 209) have delegated arrangements and approximately one third of CCGs have a joint arrangement

[bookmark: _Toc440981412][bookmark: _Toc498495310]Co-commissioning Models:

[bookmark: _Toc440981413][bookmark: _Toc498495311]Greater involvement in primary care co-commissioning:

[bookmark: _Toc440981414]Greater involvement in primary care co-commissioning is an invitation to CCGs to collaborate more closely with NHS England to ensure that decisions taken about healthcare services are strategically aligned across the local health economy.
[bookmark: _Toc440981415]CCGs who wish to have greater involvement in primary care decision making could participate in discussions about all areas of primary care including primary medical care, eye health, dental and community pharmacy services, provided that NHS England retains its statutory decision-making responsibilities and there is appropriate involvement of local professional networks.


[bookmark: _Toc440981416][bookmark: _Toc498495312]Joint commissioning arrangements:

[bookmark: _Toc440981417]A joint commissioning model enables one or more CCGs to assume responsibility for jointly commissioning primary medical services with NHS England, either through a joint committee or “committees in common”. Joint commissioning arrangements give CCGs and NHS England an opportunity to more effectively plan and improve the provision of out of hospital services for the benefit of patients and local populations.

[bookmark: _Toc440981418]The functions that joint committees cover include:

· [bookmark: _Toc440981419]GMS, PMS, APMS  contracts, (including the design of PMS and APMS contracts, monitoring of contracts, taking contractual action such as issuing branch/remedial notices, and terminating a contract;
· [bookmark: _Toc440981420]newly designed enhanced services (“Local Enhanced Services (LES)” and “Directed Enhanced Services (DES)”);
· [bookmark: _Toc440981421]design of local incentive schemes ;
· [bookmark: _Toc440981422]the ability to establish new GP practices in an area;
· [bookmark: _Toc440981423]approving practice mergers; and
· [bookmark: _Toc440981424]making decisions on ‘discretionary’ payments (e.g., returner/retainer schemes); and 
· where appropriate considerations in relation to primary care and the development of MCP/PACS arrangements.

[bookmark: _Toc440981425]Joint commissioning arrangements exclude individual GP performance management (medical performers’ list for GPs, appraisal and revalidation). NHS England is also responsible for the administration of payments and list management.
[bookmark: _Toc440981426]CCGs have the opportunity to discuss dental, community optometry  and community pharmacy commissioning with NHS England and local professional networks but have no decision making powers over general optometry or community pharmacy services commissioned under the regulations.   However, CCGs do have the opportunity to commission local enhanced services from community pharmacy and optometry providers.

[bookmark: _Toc440981427][bookmark: _Toc498495313]Delegated commissioning arrangements:

[bookmark: _Toc440981428]Delegated commissioning is an opportunity for CCGs to assume full responsibility for commissioning general practice services. Legally, NHS England retains the residual liability for the performance of primary medical care commissioning. Therefore, NHS England will require robust assurance that its statutory functions are being discharged effectively. CCGs continue to remain responsible for discharging their own statutory duties, for instance, in relation to quality, financial resources and public participation.

[bookmark: _Toc440981429]The following primary care functions are included in delegated arrangements:

· [bookmark: _Toc440981430]GMS, PMS, APMS (including the design of PMS and APMS contracts, monitoring of contracts, taking contractual action, such as issuing branch/remedial notices, and removing a contract);
· [bookmark: _Toc440981431]newly designed enhanced services (“Local Enhanced Services (LES)” and “Directed Enhanced Services (DES)”);
· [bookmark: _Toc440981432]design of local incentive schemes as an alternative to the Quality and Outcomes Framework (QOF);
· [bookmark: _Toc440981433]the ability to establish new GP practices in an area;
· [bookmark: _Toc440981434]approving practice mergers; and
· [bookmark: _Toc440981435]making decisions on ‘discretionary’ payments (e.g., returner/retainer schemes).
Where a CCG is considering developing an MCP / PACS arrangement, it should discuss this with NHS England to consider the implications in relation to delegated co-commissioning and the involvement of NHS England. 
[bookmark: _Toc440981436]Delegated commissioning arrangements exclude individual GP performance management (medical performers’ list for GPs, appraisal and revalidation). NHS England is also responsible for the administration of payments and list management.

Paragraph 3.6.4 also applies to delegated commissioning arrangements

[bookmark: _Toc440981438][bookmark: _Toc498495314]Co-Commissioning and Primary Care Policies:

[bookmark: _Toc440981439]For the purposes of the primary care policies, the Commissioner of the primary care service is not referred to by name but simply as the "Commissioner". This is to reflect the fact that for primary medical services, the identity of the Commissioner in an area will depend on the model of co-commissioning that the CCG has adopted:

[bookmark: _Toc440981440]where a CCG has adopted greater involvement in primary care co-commissioning, the Commissioner will usually be NHS England;
[bookmark: _Toc440981441]where a CCG has adopted joint commissioning arrangements, the Commissioner will usually be NHS England and the CCG acting under the governance of the joint committee; and
[bookmark: _Toc440981442]where a CCG has adopted delegated commissioning arrangements, the Commissioner will usually be the CCG.

[bookmark: _Toc440981443]Although CCGs may assume the role of the Commissioner for the purposes of the policies, legally NHS England retains the residual liability for the performance of primary medical care commissioning. There will be matters which have not been delegated to CCGs or are not able to be carried out by a CCG in which case the Commissioner will be NHS England. 
[bookmark: _Toc440981444]The primary care policies that cover dental, community eye health and pharmacy services retain the reference to Commissioner but for 2015/16 this is NHS England. 
[bookmark: _Toc440981445]Where a CCG is operating under the joint commissioning arrangements, the CCG and NHS England should review the governance arrangements to ensure each is aware of its responsibilities as Commissioner.

[bookmark: _Toc440981446]Under delegated commissioning arrangements, a CCG will have agreed a delegation agreement with NHS England. This document will set out for what matters the CCG has decision-making responsibilities. Where the delegation agreement sets out obligations on the CCG, e.g. liaising with NHS England in relation to managing disputes, the relevant primary medical policy refers to the delegation agreement and highlights relevant points. 

[bookmark: _Toc440981447]Equality and Health Inequalities:

[bookmark: _Toc440981448]Clinical Commissioning Groups (CCGs) and NHS England have legal duties in respect of equality and health inequalities.  Supporting guidance has been issued within the 2017-2019 Planning and Contracting Guidance, Guidance for NHS Commissioners on equality and health inequalities legal duties.  A number of data and analysis tools are published by Public Health England (e.g. the Inequalities Calculation Tool). In the commissioning and operational implementation of primary medical services due regard should be given to these duties.  Further detail is also provided in the next section.


[bookmark: _Toc498495315]General Duties of NHS England (including addressing health inequalities)

[bookmark: _Toc440981449][bookmark: _Toc498495316]Introduction
[bookmark: _Toc440981450]This chapter outlines the general duties that NHS England must comply with that are likely to affect the decisions it takes regarding the provision of primary care.
CCGs carrying out co-commissioning under delegated authority do so on behalf of NHS England.  Such CCGs need to comply with NHS England's legal duties when doing this – this is set out in the co-commissioning Delegation Agreement.  Therefore, this chapter is also relevant to co-commissioning CCGs.
In many instances the duties placed on NHS England are mirrored by similar duties placed on CCGs.  Where this is the case we have highlighted the equivalent CCG duty.  However, this note does not cover any further CCG duties that apply only to CCGs and not to NHS England.  In this chapter "commissioners" refers to NHS England and any CCGs carrying out co-commissioning.
There are many general duties on commissioners. It is important that decision makers are familiar with all these duties because if a duty has not been complied with when a decision is taken, that decision can be challenged in the courts on the grounds that it is unlawful.
This guidance looks at the general duties that commissioners are required to comply with that are most applicable to primary care, providing examples to illustrate how they might affect decision making. 
Reference should be made to the previous chapter on delegated commissioning arrangements for primary care. As has been noted, under such arrangements NHS England retains the legal responsibility for compliance with the duties in respect of primary medical care commissioning. Accordingly, NHS England will require assurance that its statutory functions are being discharged effectively by a CCG. This underlines the importance of compliance with the duties outlined in this chapter. 
In the text box below is a summary of the duties that are covered by this chapter. The chapter (from 2 onwards) goes on to look at each of the duties in more detail. A table of contents is also provided for clarity. 
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Summary of duties covered by this chapter: 

Equality and Health Inequalities duties 
a) Equality Act 2010 

The Equality Act 2010 prohibits unlawful discrimination in the provision of services on the grounds of age, disability, gender reassignment, marriage and civil partnership, pregnancy and maternity, race, religion or belief, sex and sexual orientation. These are the "protected characteristics".
As well as these prohibitions against unlawful discrimination, the Equality Act 2010 requires commissioners to have "due regard" to the need to:
eliminate discrimination that is unlawful under the Equality Act;
advance equality of opportunity between people who share a relevant protected characteristic and people who do not share it; and
foster good relations between persons who share a relevant protected characteristic and persons who do not share it.
This can require NHS England to take positive steps to reduce inequalities
The duty is known as the public sector equality duty or PSED (see section 149 of the Equality Act 2010).  The Equality Act 2010 also imposes (through Regulations made under the Act) particular inequality related duties on commissioners. Failure to comply with these specific duties will be unlawful.
b) NHS Act 2006 (as amended by the Health and Social Care Act 2012) 

Under the NHS Act 2006 (as amended by the Health and Social Care Act 2012) commissioners also have a duty to have regard to the need to:-
reduce inequalities between patients with respect to their ability to access health services; and
reduce	inequalities	between	patients	with	respect	to	the outcomes achieved for them by the provision of health services
(in respect of NHS England, see section 13G of the NHS Act 2006; and, in respect of CCGs, see section 14T of the NHS Act 2006) 

Other non-equality and health inequalities related duties
1. 
The "Regard Duties"
2. 
In addition to the above, there are other obligations on commissioners to "have regard" to particular factors.  These are set out in the NHS Act 2006 (as amended by the Health and Social Care Act 2012).  The other "Regard Duties" are:
the duty to have regard to the desirability of allowing others in the  healthcare  system  to  act  with  autonomy  and  avoid imposing unnecessary burdens upon them, so far as this is consistent with the interests of the health service (in respect of NHS England, see section 13F of the NHS Act 2006)
the duty to have regard to the need to promote education and training of those working within (or intending to work within) the health service (in respect of NHS England, see section 13M of the NHS Act 2006; and, in respect of CCGs, see section 14Z of the NHS Act 2006)
the duty to have regard to the likely impact of commissioning decisions on healthcare delivered in areas of Wales or Scotland close to the border with England (in respect of NHS England, see section 13O of the NHS Act 2006)

The "View To Duties"
3. 
The "View To Duties" are:
the duty to act with a view to delivering services in a way that promotes the NHS constitution (in respect of NHS England, see section 13C(1)(a) of the NHS Act 2006; and, in respect of CCGs, see section 14P of the NHS Act 2006)
the duty to act with a view to securing continuous improvement in the quality of services in health and public health services (in respect of NHS England, see section 13E of the NHS Act 2006; and, in respect of CCGs, see section 14R of the NHS Act 2006)
the duty to act with a view to enabling patients to make choices about their care (in respect of NHS England, see section 13I of the NHS Act 2006; and, in respect of CCGs, see section 14R of the NHS Act 2006)
the duty to act with a view to securing integration, including between health and other public services that impact on health, where this would improve health services (in respect of NHS England, see section 13N of the NHS Act 2006; and, in respect of CCGs, see section 14Z1 of the NHS Act 2006)
The "Promote Duties"

The "Promote Duties" are:
the duty to promote awareness of the NHS Constitution among patients, staff and members of the public (in respect of NHS England, see section 13C(1)(b) of the NHS Act 2006; and, in respect of CCGs, see section 14P(1)(b) of the NHS Act 2006)
the duty to promote the involvement of patients and carers in decisions about their own care (in respect of NHS England, see section 13H of the NHS Act 2006; and, in respect of CCGs, see section 14U of the NHS Act 2006)
the duty to promote innovation in the health service (in respect of NHS England, see section 13K of the NHS Act 2006; and, in respect of CCGs, see section 14X of the NHS Act 2006)
the duty to promote research and the use of research on matters relevant to the health service (in respect of NHS England, see section 13L of the NHS Act 2006; and, in respect of CCGs, see section 14Y of the NHS Act 2006)
The "Involvement Duty"
4. 
Commissioners have a duty to make arrangements to secure that service users and potential service users are involved in:
the planning of commissioning arrangements by commissioners;
the commissioners' development and consideration of proposals for changes to commissioning arrangements, if the implementation of the proposals would impact on the range of health services available to service users or the manner in which they are delivered; and
the commissioners' decisions affecting the operation of commissioning arrangements, if those decisions would  have such an impact.

(in respect of NHS England, see section 13Q of the NHS Act 2006; in respect of CCGs, see section 14Z2 of the NHS Act 2006) 

Duty to act fairly & reasonably

Commissioners have a duty to act fairly and reasonably when making its decisions. These duties come from case law that applies to all public bodies.
Duty to obtain advice

Commissioners have a duty to "obtain appropriate advice" from persons with a broad range of professional expertise (in respect of NHS England, see section 13J of the NHS Act 2006; and, in respect of CCGs, see section 14W of the NHS Act 2006)

Duty to exercise functions effectively

Commissioners have a duty to exercise their functions effectively, efficiently and economically (in respect of NHS England, see section 13D of the NHS Act 2006; and, in respect of CCGs, see section 14Q of the NHS Act 2006) 
Duty not to prefer one type of provider

Commissioners must not try to vary the proportion of services delivered by providers according to whether the provider is in the public or private sector, or some other aspect of their status.
5. 
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This section considers equality and health inequality duties. First, the duties under the Equality Act 2010 are considered followed by the other health inequality-related duties. 

a) EQUALITY ACT 2010

Commissioners have both general and specific equality related duties under the Equality Act 2010. The general duty can be found in section 149 of the Equality Act.  It is known as the public sector equality duty or the PSED.  The specific duties are imposed on commissioners by secondary legislation, namely the Equality Act 2010 (Specific Duties and Public Authorities) Regulations 2017.  Further details on both the PSED and the 2017 Regulations are provided in the sections below.  

The duty to have regard to the PSED will arise when commissioners are exercising their functions. A commissioner will be open to legal challenge if they commissioner are unable to demonstrate how it had regard to the PSED when publishing guidance or policies, or making decisions. A failure to comply with the prescribed duties outlined in the 2017 Regulations will also be unlawful. 

The protected characteristics

The Equality Act 2010 prohibits unlawful discrimination in the provision of services (including healthcare services) on the basis of "protected characteristics". The protected characteristics are:

· age
· disability
· gender reassignment
· marriage and civil partnership
· pregnancy and maternity
· race
· religion or belief (which can include an absence of belief)
· sex
· sexual orientation 

Unlawful discrimination can also occur if a person is put at a disadvantage because of a combination of these factors.
Unlawful discrimination

There are broadly four types of discrimination in the provision of services that are unlawful under the Equality Act:
· Direct discrimination services are not available  to someone because they are e.g. not married, over 35, a woman. Apart from a few limited exceptions, direct discrimination will always be unlawful, unless it is on the grounds of age and the discrimination is a proportionate means of achieving a legitimate aim.
· Indirect discrimination occurs when commissioners apply a policy, criterion or practice equally to everybody but which has a disproportionate negative impact on one of the groups of people sharing a protected characteristic, and where the complainant cannot themselves comply.  The classic example is a height requirement, which is likely to exclude a much greater proportion of women than men because women are on average significantly shorter. Requirements that require people to behave in a certain way will amount to indirect discrimination if compliance is not consistent with reasonable expectations of behaviour. For example, a requirement not to wear a head covering would be indirectly discriminatory on the grounds of religion, even though followers of religions which require a head covering are physically able to remove it.  Indirect discrimination is not unlawful if it is a proportionate means of achieving a legitimate aim.
· Disability discrimination occurs if a person is treated unfavourably because of something "arising in consequence of their disability". This captures discrimination that occurs not because of a person's disability per se (e.g. a person has multiple sclerosis) but because of the behaviour caused by the disability (e.g. use of a wheelchair). So an inability of someone with multiple sclerosis to access services when using their wheelchair  could  be  an  instance  of  disability  discrimination.
· Disability discrimination is not unlawful if it is a proportionate means of achieving a legitimate aim.
· A failure to make "reasonable adjustments" for people with disabilities who are put at a substantial disadvantage by a practice or physical feature. The duty also requires bodies to put an "auxiliary aid" in place where this would remove a substantial disadvantage e.g. a hearing aid induction loop The duty to make reasonable adjustments might e.g. require NHS England or a CCG to make consultation materials available in braille. However some care is needed here. People with disabilities have a right to access services in broadly the same way as people without disabilities, so far as is reasonable. Offering a telephone consultation to a wheelchair using patient who is prevented  from  accessing  a  clinic  by  steps  may  in  fact  be unlawful discrimination rather than a  reasonable  adjustment. The wheelchair user should be able to access services in broadly the same way as others i.e. by attending practice premises for a consultation.

(Unlawful discrimination is also prohibited in the field of employment and other areas but these are not covered in this guidance.)
Public sector equality duty

The Equality Act 2010 requires commissioners to have "due regard" to the need to:
· eliminate discrimination that is unlawful under the Act;
· advance equality of opportunity between people who share a protected characteristic and people who do not share it; and
foster good relations between persons who share a protected characteristic and persons who do not share it.

These objectives are often referred to as the "three aims" of the PSED. The aims are amended for the protected characteristic of marriage and civil partnership.  Commissioners do have to have due regard to eliminate unlawful discrimination based on marriage and civil partnership (the first aim).  However, they are not required to have due regard to the need to advance equality of opportunity or foster good relations in relation to marriage and civil partnership (the second and third aims).
 Compliance with the three aims of the PSED can require a commissioner to take positive steps to reduce inequalities. In this regard the Act permits treating some people more favourably than others but not if this amounts to unlawful discrimination (what is meant by unlawful discrimination is considered below).  The PSED has been used successfully on many occasions to challenge changes to services.
This means that a commissioner has a duty to help eliminate any unlawful discrimination practised by the providers of primary care e.g. through requiring premises to be accessible. Failing to use its negotiating power to secure such changes could be seen as a breach by a commissioner of the PSED, as well as a breach of the non-discrimination rules by the service provider.

Example:

After a site visit the commissioner becomes aware that consulting rooms in a GP surgery are no longer accessible to those with limited mobility as they have been moved upstairs. The commissioner decides that as there are no downstairs consulting rooms and there is no lift or stair lift, this is a breach of the practice's duty to make reasonable adjustments under the Equality Act. This in turn is a breach of the practice's duty under its contract with the commissioner to comply with legislation. In order to comply with the PSED the commissioner takes steps to ensure that the practice complies with its Equality Act duties by raising the issue informally and issuing a breach notice if the problem is not remedied



Example:

A hearing impaired patient complains to the commissioner about their experience with a local (NHS commissioned) provider. The patient was unable to communicate effectively with the provider because of their hearing impairment. When the patient suggested that the provider obtain a sign language interpreter to translate for them this was refused.

It is likely that the provider will be in breach of their obligations under the Equality Act 2010 to make reasonable adjustments. In order to comply with the PSED NHS England takes steps to investigate and enforcement action if needed.



Carrying out appropriate equality and health inequalities impact assessments (EHIAs) is usually critical to proving discharge of the PSED, although they are not as such a legal requirement. This is because if there is no assessment of the impact of a possible change on groups with protected characteristics, it is very difficult to argue that the commissioner had the impact properly in mind when it made its decision.	This is the case even if the impact on protected groups is minimal.
It is not always easy to assess equality impact.  A robust service user involvement exercise will help the commissioner identify any issues.  It is advisable to ask question(s) directly aimed at equalities issues.  In many cases it is advisable to take special steps to reach seldom heard groups affected by the decisions (e.g. by working with local voluntary, community and faith sector groups and holding meetings in community venues).  The more likely a decision is to disproportionately affect a protected group, the more important it is to get feedback from that group about the decision.  Undertaking a literature search can also be helpful to see what evidence is available. NHS England’s Equality and Health Inequalities Unit has a Resource Hub with information which can be found here: https://www.england.nhs.uk/about/equality/equality-hub/ 
The PSED means that the commissioner must consider equalities issues when making decisions. In some cases there may be a solution that causes less disadvantage to a protected group but for other reasons is undesirable. In these situations it is important to acknowledge the disadvantage, work towards reducing the negative impact caused and be clear about why the decision was taken. This may include outlining costs concerns. It also makes sense to monitor the situation e.g. does the demographic of service users change as a result of the decision and timetable a formal review in e.g. a year's time.
There are a few themes arising from the cases we have seen on the application of the PSED (and similar duties in previous legislation).
A need to explicitly recognise that the PSED applies and equalities issues need to be considered.
The duty is an ongoing one – to be considered at all stages of decision-making not just at the end.
A need to be clear about the factors driving a decision, even if these are unpalatable e.g. budgetary pressures.
A need to analyse in some detail the impact of a proposed policy or decision so that the public authority has a clear idea of who is affected and how. Statements of impact need to be supported by evidence where possible.
If a decision is made that will impact negatively on a protected group, that should be acknowledged and the rationale explained.
There should be a detailed consideration as to how any negative impact of the decision could be mitigated. If the steps identified are not practicable, this should be explained.
The duty must be complied with at the time of the decision. After the event reasoning is rarely allowed so a record should be made at the time about how equalities issues were considered.
Further guidance on the PSED can be found on NHS England’s Equality and Health Inequalities Unit has a Resource Hub with information which can be found here: https://www.england.nhs.uk/about/equality/equality-hub/.  Additionally, the Equality and Human Rights Commission publish a wealth of information here: https://www.equalityhumanrights.com/en 
Guidance on the PSED can also be found on the EHRC's website: https://www.equalityhumanrights.com/en/advice-and-guidance/public-sector-equality-duty. 

THE EQUALITY ACT 2010 SPECIFIC DUTIES 

In addition to the PSED NHS England and CCGs are also required to comply with the specific duties contained in the Equality Act 2010 (Specific Duties and Public Authorities) Regulations 2017. 
The 2017 Regulations came into force on 31 March 2017. The 2017 Regulations replace the first set of specific duty regulations made in 2011.
The 2017 Regulations among other things require commissioners to publish: 
equality objectives that should be achieved to comply with the PSED (Regulation 5).  This has to be done by 30 March 2018 and the objectives need to be updated once every four years.  Details of NHS England's equality objectives have been be published on the Resource Hub: https://www.england.nhs.uk/about/equality/equality-hub/.  Co-commissioners should ensure that they are familiar with NHS England's equality objectives.

The Equality and Human Rights Commission can, under sections 31 and 32 of the Equality Act 2006, investigate and enforce a failure to comply with the PSED or the specific duties. Alternatively, a failure to comply with the general and specific duties could be challenged by way of judicial review. Such a claim could be brought by a person or group directly affected by a failure to comply with these duties. 
b) 
Health Inequalities duties and the NHS Act 2006 (as amended by the Health and Social Care Act 2012)

Under the Health and Social Care Act 2012, commissioners are required to have regard to the need to:
· reduce inequalities between patients with respect to their ability to access health services, and
· reduce health inequalities between patients with respect to the outcomes achieved for them by the provision of health service
When making decisions about primary care – particularly about service changes – decision-makers will need to bear in mind the impact on health inequalities. To do this the commissioner will need some data on  existing health inequalities, and to consider whether its decision can be used to diminish these. A vast amount of data is available e.g. JNSA’s; Right Care packs to help commissioners identify health inequalities in their area.  

The key point is that the commissioner can show (through documentation, principally an EHIA) that the impact a decision will have on health inequalities has been taken into account, and that its decision is based on some relevant data and evidence.
NHS England and Public Health England have made available several resources to assist organisations to find out about information, resources and action being taken to reduce health inequalities in England. See here: https://www.england.nhs.uk/about/equality/equality-hub/resources/. Local Joint Strategic Needs Assessments (JSNA) prepared by local Health and Wellbeing Boards, CCG Improvement & Assessment Framework indicators and NHS RightCare can be valuable sources of information about local health inequalities.



THE OTHER NON-EQUALITY AND HEALTH INEQUALITIES RELATED DUTIES
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Introduction
 
The "Have regard", "act with a view to" or "promote" duties under the NHS Act 2006 form a loose hierarchy of legal duties:
· The duty to have regard means that when taking actions, a certain thing must be considered
· The duty to promote means action must be taken that actually achieves an outcome. Additionally, it is possible to promote something by encouraging others to do it.
· The duty to act with a view to means that action must be taken with a purpose in mind.
In contrast to the Promotion Duties and the View To Duties, the Regard Duties apply to every action of a commissioner where it is carrying out its primary care functions. (Pausing there, the duty will not normally apply to "private law" decisions that would be taken by any private sector organisation –leasing estate etc.)
The PSED cases are the best guide that we have to how a court would interpret a commissioner's Regard Duties under the NHS Act 2006. We can learn from these that:
· Commissioners who have to take decisions must be made aware of their duty to have regard to the various issues outlined in the duties. Failure to do so will render the decision unlawful.
· The Regard Duties must be fulfilled before and at the time that a particular decision is being considered. If they are not, any attempts to retrospectively justify a decision as consistent with the Regard Duties will not be enough to discharge them.
· Commissioners need to engage with the Regard Duties with rigour and with an open mind.
· It is good practice for the decision maker to make reference to the Regard Duties.
· It is not possible for the commissioner to delegate the duties down to another organisation to comply with. This applies in respect of NHS England delegated co-commissioning arrangements for primary care services (see above). NHS England will always have to comply with its duties under the NHS Act 2006, even if a CCG is carrying out commissioning on its behalf.  However, it is a requirement of the delegation agreement that CCGs act in such a way that enables NHS England to comply with its duties. If a commissioner acts through contractors it must ensure as necessary that they act consistently with the duties.
· The Regard Duties are continuing ones that apply throughout decision-making. It is not enough to only "rubber stamp" a decision by reference to the Regard Duties at the end of a decision-making process. The Regard Duties need to be borne in mind throughout.
· It is crucial to keep an adequate record of how the Regard Duties are considered. If records are not kept it will make it more difficult, evidentially, for the commissioner to persuade a court that the duties imposed have been fulfilled.
One key point to understand is that there is no obligation to achieve the object of the Regard Duties e.g. it is not unlawful not to eliminate health inequalities (although equally, if health inequalities persist and widen, that fact would need to inform consideration of the regard duty). Nor does the commissioner have the luxury of "pausing" the health service while it investigates health inequality or any other matter. The duties are to have regard, not to achieve perfection, and this is a practical rather than an academic exercise.

REDUCE HEALTH INEQUALITIES

This duty has been discussed above.  It is listed here for completeness, as it is one of the Regard Duties under the NHS Act 2006.

ACT WITH AUTONOMY

NHS England has a statutory duty to have regard to the desirability of allowing others  in  the  healthcare  system  to  act  with  autonomy and  avoid imposing unnecessary burdens upon them, so far as this is consistent with the interests of the health service.


Example:

NHS England is considering commissioning new primary care services in a particular area. When deciding what type of contract it wants to award (GMS, PMS or APMS) it should weigh in the balance the desirability of the extra autonomy a PMS or APMS contract offers.


PROMOTE EDUCATION AND TRAINING

Commissioners have a duty to have regard to the need to promote education and training of those working within (or intending to work within) the health service.
IMPACT IN AREAS OF WALES OR SCOTLAND

NHS England has a duty to  have regard to the likely impact of commissioning decisions on healthcare delivered in areas of Wales or Scotland close to the border with England. This will clearly be relevant for those working in NHS England regional teams that border Wales or Scotland. NHS England will also need to comply with the duty when making national strategic decisions about the delivery of primary care – that affect bordering areas as well as others.
Example:

The Commissioner is considering commissioning new primary care services for a town in England close to the border with Scotland.  It is concerned that many of the local residents have difficulty in accessing local primary care services, the nearest practice being based over the border in Scotland.  That provider is difficult to access by public transport and in the winter the short route is often impassable.  To comply with its duty to have regard to the likely impact of commissioning decisions on healthcare delivered in areas Scotland close to the border with England, the regional team or CCG discusses the impact that commissioning services on the English side of the border would have on the Scottish provider.  It takes this impact into account when it makes its decision about the commissioning of services.
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It is helpful to look next at the Promote Duties. These are:
· the duty to promote awareness of the NHS Constitution among patients, staff and members of the public (in respect of NHS England, see section 13C(1)(b) of the NHS Act 2006; and, in respect of CCGs, see section 14P(1)(b) of the NHS Act 2006)
· the duty to promote the involvement of patients and carers in decisions about their own care (in respect of NHS England, see section 13H of the NHS Act 2006; and, in respect of CCGs, see section 14U of the NHS Act 2006)
· the duty to promote innovation in the health service (in respect of NHS England, see section 13K of the NHS Act 2006; and, in respect of CCGs, see section 14X of the NHS Act 2006)
· the duty to promote research and the use of research on matters relevant to the health service (in respect of NHS England, see section 13L of the NHS Act 2006; and, in respect of CCGs, see section 14Y of the NHS Act 2006)
· A decision which is positively contrary to achieving the relevant outcome might breach a promote duty unless there was some compelling reason to adopt it. In this situation, if the decision is being made by NHS England or by a CCG on NHS England's behalf as part of co-commissioning, the NHS England legal team should be contacted for further guidance. 
· Additionally, some decisions will be obvious opportunities where e.g. patient involvement could easily be promoted. In such cases the safest course of action is to ensure that this is done.
To meet the duty a commissioner does not have to do everything itself – be more innovative, improve its use of research data etc. It can meet the duty by encouraging other people to do things.


Example:

A commissioner decides to run a competition to reward GP practices that are innovative in their use of telehealth devices – smart medical devices that transmit data from a patient to their treating clinician, without the need for the patient to attend surgery. The winners will be showcased so that other practices can follow their lead. This helps to meet the duty to promote innovation in the health service. If a request was received by a commissioner for e.g. extra funding to support the implementation of a local telehealth initiative they would not be obliged to support it because of the duty to promote innovation. That duty has already been met by the commissioner in a different way.
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The "View To Duties" are:
· the duty to act with a view to delivering services in a way that promotes the NHS constitution (in respect of NHS England, see section 13C(1)(a) of the NHS Act 2006; and, in respect of CCGs, see section 14P of the NHS Act 2006)
· the duty to act with a view to securing continuous improvement in the quality of services in health and public health services (in respect of NHS England, see section 13E of the NHS Act 2006; and, in respect of CCGs, see section 14R of the NHS Act 2006)
· the duty to act with a view to enabling patients to make choices about their care (in respect of NHS England, see section 13I of the NHS Act 2006; and, in respect of CCGs, see section 14R of the NHS Act 2006)
· the duty to act with a view to securing integration, including between health and other public services that impact on health,
· where this would improve health services (in respect of NHS England, see section 13N of the NHS Act 2006; and, in respect of CCGs, see section 14Z1 of the NHS Act 2006)

the duty to exercise its functions with a view to securing that health services are provided in an integrated way where it considers that this would:
· improve the quality of those services (including the outcomes that are achieved from their provision)
· reduce inequalities between persons with respect to their ability to access those services, or
· reduce inequalities between persons with respect to the outcomes achieved for them by the provision of those services.
(In respect of NHS England, see section 13N of the NHS Act 2006; and in respect of CCGs, see section 14Z1 of the NHS Act 2006.)
In many ways the considerations for these duties and the Promote Duties are the same. One difference is that while a Promote Duty can be met by encouraging others to achieve it (e.g. encouraging GP practices to make better use of telehealth devices), with the View To Duties the actions have to be carried out by the commissioner.
The View To duties are less onerous than the Promote Duties because they do not require the commissioner to achieve a particular outcome (although that would be desirable) – only to do something that aims to achieve it. This is in contrast to the Promote Duties, which require an outcome to be achieved.
The View To duties are most likely to affect strategic decisions taken at directorate level within NHS England. Provided the commissioner can show that within the totality of its activities there has been significant action taken with the intention of achieving the outcomes that the commissioner is required to have a view to, the duty is discharged.
As with the Promote Duties, decision-makers on the ground should be wary of doing something actively goes against one of the goals set out in the View To duties. In this situation, if the decision is being made by NHS England or by a CCG on NHS England's behalf as part of co-commissioning, the NHS England legal team should be contacted for further guidance. Also, if there is a clear opportunity to help deliver one of the View To objectives, it is best to take it.
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Overview
Under sections 13Q of the NHS Act 2006, NHS England has a statutory duty to ‘make arrangements’ to involve the public in the commissioning services for NHS patients.  (This duty is also placed directly on to CCGs under section 14Z2.)
Section 13Q applies to:
· the planning of commissioning arrangements
· the development and consideration of any proposals that would impact on the manner in which services are delivered to individuals or the range of services available to them
· decisions that would impact on the manner in which services are delivered to individuals or the range of services available to them
The section 13Q duty only applies to plans, proposals and decisions about services that are directly commissioned by NHS England. This includes GP, dental, ophthalmic and pharmaceutical services. However, under the co-commissioning Delegation Agreement CCGs must act in a way that enables NHS England to comply with the 13Q requirements. 
(The section 14Z2 duty applies in relation to any health services which are, or are to be, provided pursuant to arrangements made by a CCG in the exercise of the CCG's own  functions i.e. commissioning of secondary care.) 
The commissioners' arrangements for public involvement
The statutory duty to ‘make arrangements’ under section 13Q of the NHS Act 2006 is essentially a requirement to make plans and preparations for public involvement.
NHS England has set out its plans as to how it intends to involve the public in the following publications: 
· The Patient and Public Participation Policy
· The Statement of Arrangements & Guidance on Patient and Public Participation in Commissioning. 
· The Framework for Patient and Public Participation in Primary Care Commissioning
These publications set out and explain the arrangements NHS England has in place:
· Corporate infrastructure – how public involvement is embedded in the way that NHS England is constituted and carries out its business
· Involvement initiatives – initiatives designed to involve the public in strategic planning and the development  of policy or other aspects of NHS England’s activities
· Monitoring arrangements – a step-by-step process to help commissioners identify whether the section 13Q applies and decide whether sufficient public involvement activity is already in place or whether additional public involvement is required
· Responsive arrangements – guidance to commissioners on how to make arrangements for public involvement where monitoring has indicated that such arrangements are required.
As well as setting out the above arrangements, which commissioners should follow, the documentation is regularly reviewed and updated and contains useful resources for commissioners, including:
· Details of existing corporate infrastructure and involvement initiatives which that could be drawn upon by commissioners to involve the public in their commissioning activities.
· Reference to NHS England’s framework for involving patients and the public in primary care commissioning, which includes resources developed especially for primary care.
· Resources to help commissioners identify whether the section 13Q applies, put in place appropriate arrangements for public involvement and avoid legal challenge.
· Guidance on a variety of topics that often arise, such as what ‘public involvement’ means, how to involve the public, who to involve, when involvement should take place, urgent decisions and joint involvement exercises
· Case studies based upon primary care scenarios
· Summaries of related legal duties
· Details of how to seek further advice if needed.
The documentation is intended to be used by both commissioners (who need to understand and comply with the arrangements when commissioning services) and the public (to understand how NHS England involves the public in its commissioning of services). As noted, for CCGs co-commissioning under delegated authority from NHS England, these arrangements are supplementary to their own requirement to have in place arrangements for public involvement under section 14Z2 of the NHS Act 2006.
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Commissioners have a duty to act fairly and reasonably when making its decisions. These duties come from case law that applies to all public bodies.
Acting fairly
Normally, to act fairly a commissioner will need to act in accordance with its own policies. and relevant policies published by NHS England. For CCGs co-commissioning under delegated authority from NHS England, this will include NHS England policies concerned with the commissioning of primary care.  A commissioner can depart from guidance if there is good reason to do so. In this scenario the commissioner will need to explain the situation fully to the people & organisations affected and give them a chance to provide their views on the procedure to be followed. This will include why it wants to depart from the usual policy and what it will do instead.
Commissioners also need to be careful about keeping to promises made to contractors or the public e.g. that there will be a public consultation before any final decision is made on closing a particular pharmacy. It is sometimes (but not always) possible depart from such promises. Therefore care should be taken about giving any clear commitments to a particular course of action until the commissioner is sure that it is what it wants to do. If a commissioner is considering departing from a commitment it has given to do a particular thing or follow a particular type of process, then, if the decision is being made by NHS England or by a CCG on NHS England's behalf as part of co-commissioning, the NHS England legal team should be contacted for further guidance. 
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It is also important to act proportionately, taking into account any adverse impact on patients and/or contractors.
Acting reasonably
The Commissioner has to take all relevant factors into account when making its decisions and exclude irrelevant factors. It is up to the commissioner how much weight it gives competing considerations and may give a factor no weight at all. The key point is that all the relevant factors are identified and documented.


Example:
The Commissioner has to decide whether to approve a practice's application to stop opening on Wednesday evening and open on Saturday morning instead. The practice is based in an area with a high Jewish population. Relevant factors in this decision include whether services will become more or less accessible as a result of the change, any adverse impact on people with protected characteristics (is the Jewish population disadvantaged as Saturday falls on  the Jewish rest day?) and any costs implications for the commissioner. An example of an irrelevant factor is that the commissioner has been promised some good publicity by the practice if it agrees to the change.


The reasons for the commissioner's decisions also need to "stack up". It is important for the commissioner to document its reasons for a decision as the commissioner needs not only to act reasonably but be able to show that it has acted reasonably by reference to contemporaneous documents. This means that particularly where a controversial decision is being made the thinking behind the decision needs to be carefully documented.


[bookmark: _Toc498495323]The Duty to Obtain Advice

A commissioner has a duty to "obtain appropriate advice" from persons with a broad range of professional expertise (in respect of NHS England, see section 13J of the NHS Act 2006; and, in respect of CCGs, see section 14W of the NHS Act 2006)
This means that decision-makers need to collect appropriate information before making decisions.  If the commissioner does not have the information it needs then it should seek out appropriate advice. In many cases it will not be necessary to do this as all the necessary information is to hand.
The duty is most relevant to strategic decisions taken at directorate level within NHS England, where decision-makers will need to document how they obtain advice from those with professional expertise (some of whom may be  employees or secondees).


[bookmark: _Toc498495324]The Duty to Exercise Functions Effectively
The commissioner has a duty to exercise its functions effectively, efficiently and economically (in respect of NHS England, see section 13D of the NHS Act 2006; and, in respect of CCGs, see section 14Q of the NHS Act 2006) .

This is a statutory reformulation of a duty that has been contained for many years in Managing Public Money and its predecessors. If the commissioner has complied with the other duties in this guidance – in particular the duty to act reasonably – it is highly unlikely that it will breach this duty.

[bookmark: _Toc498495325]The Duty Not to Prefer One Type of Provider

NHS England must not try and vary the proportion of services delivered by providers according to whether the provider is in the public or private sector, or some other aspect of their status (section 13P).  CCGs must also act in accordance with this duty when they are co-commissioning under delegated authority from NHS England.
This means that the commissioner must focus on the services delivered by an organisation and its sustainability. It should not make choices about contractors based solely on their status as e.g. company, partnership, public sector, private sector, charity or not for profit organisation.






Annex 1
Extracts from Legislation

The NHS ACT 2006 – SECTIONS 13C – 13Q
General duties of the Board

[References to "the Board" are to NHS England and CCGs with delegated authority, by virtue of the terms and conditions laid out the delegation agreement 

13C  Duty to promote NHS Constitution
(1) The Board must, in the exercise of its functions--
(a)	act with a view to securing that health services are provided in a way which promotes the NHS Constitution, and
(b)	promote awareness of the NHS Constitution among patients, staff and members of the public.
(2) [bookmark: DOC_ID_0_1]In this section, "patients" and "staff" have the same meaning as in Chapter 1 of Part 1 of the Health Act 2009 (see section 3(7) of that Act).

13D Duty as to effectiveness, efficiency etc
The Board must exercise its functions effectively, efficiently and economically.
[bookmark: DOC_ID_0_2]
13E  Duty as to improvement in quality of services
(1) The Board must exercise its functions with a view to securing continuous improvement in the quality of services provided to individuals for or in connection with--
(a) the prevention, diagnosis or treatment of illness, or
(b) the protection or improvement of public health.
(2) In discharging its duty under subsection (1), the Board must, in particular, act with a view to securing continuous improvement in the outcomes that are achieved from the provision of the services.
(3) The outcomes relevant for the purposes of subsection (2) include, in particular, outcomes which show--
(a) the effectiveness of the services,
(b) the safety of the services, and
(c) the quality of the experience undergone by patients.
(4) In discharging its duty under subsection (1), the Board must have regard to--
(a)	any document published by the Secretary of State for the purposes of 	this section, and
[bookmark: DOC_ID_0_3](b)	the quality standards prepared by NICE under section 234 of the Health and Social Care Act 2012.

13F  Duty as to promoting autonomy
(1) In exercising its functions, the Board must have regard to the desirability of securing, so far as consistent with the interests of the health service--
(a)	that any other person exercising functions in relation to the health service or providing services for its purposes is free to exercise those functions or provide those services in the manner it considers most appropriate, and
(b)	that unnecessary burdens are not imposed on any such person.
(2) If, in the case of any exercise of functions, the Board considers that there is a conflict between the matters mentioned in subsection (1) and the discharge by the Board of its duties under sections 1(1) and 1H(3)(b), the Board must give priority to those duties.
[bookmark: DOC_ID_0_4]
13G  Duty as to reducing inequalities
The Board must, in the exercise of its functions, have regard to the need to--
(a)	reduce inequalities between patients with respect to their ability to access health services, and
[bookmark: DOC_ID_0_5](b)	reduce inequalities between patients with respect to the outcomes achieved for them by the provision of health services.

13H  Duty to promote involvement of each patient
The Board must, in the exercise of its functions, promote the involvement of patients, and their carers and representatives (if any), in decisions which relate to--
(a)     the prevention or diagnosis of illness in the patients, or
(b)     their care or treatment.
[bookmark: DOC_ID_0_6]
13I  Duty as to patient choice
The Board must, in the exercise of its functions, act with a view to enabling patients to make choices with respect to aspects of health services provided to them.

[bookmark: DOC_ID_0_7]13J  Duty to obtain appropriate advice
The Board must obtain advice appropriate for enabling it effectively to discharge its functions from persons who (taken together) have a broad range of professional expertise in--
(a)     the prevention, diagnosis or treatment of illness, and
[bookmark: DOC_ID_0_8](b)     the protection or improvement of public health.

13K  Duty to promote innovation
(1) The Board must, in the exercise of its functions, promote innovation in the provision of health services (including innovation in the arrangements made for their provision).
(2) The Board may make payments as prizes to promote innovation in the provision of health services.
(3) A prize may relate to--
(a)	work at any stage of innovation (including research);
(b)	work done at any time (including work before the commencement of section 23 of the Health and Social Care Act 2012).
[bookmark: DOC_ID_0_9]
13L  Duty in respect of research
The Board must, in the exercise of its functions, promote--
(a)     research on matters relevant to the health service, and
(b)     the use in the health service of evidence obtained from research.

[bookmark: DOC_ID_0_10]13M  Duty as to promoting education and training
The Board must, in exercising its functions, have regard to the need to promote education and training for the persons mentioned in section 1F(1) so as to assist the Secretary of State in the discharge of the duty under that section.
[bookmark: DOC_ID_0_11]
13N  Duty as to promoting integration
(1) The Board must exercise its functions with a view to securing that health services are provided in an integrated way where it considers that this would--
(a)     	improve the quality of those services (including the outcomes that are achieved from their provision),
(b)   	reduce inequalities between persons with respect to their ability to access those services, or
(c)     reduce inequalities between persons with respect to the outcomes achieved for them by the provision of those services.
(2) The Board must exercise its functions with a view to securing that the provision of health services is integrated with the provision of health-related services or social care services where it considers that this would--
(a)   	improve the quality of the health services (including the outcomes that are achieved from the provision of those services),
(b)   	reduce inequalities between persons with respect to their ability to access those services, or
(c)     reduce inequalities between persons with respect to the outcomes achieved for them by the provision of those services.
(3) The Board must encourage clinical commissioning groups to enter into arrangements with local authorities in pursuance of regulations under section 75 where it considers that this would secure--
(a)     	that health services are provided in an integrated way and that this would have any of the effects mentioned in subsection (1)(a) to (c), or
(b)   	that the provision of health services is integrated with the provision of health-related services or social care services and that this would have any of the effects mentioned in subsection (2)(a) to (c).
(4) In this section--
"health-related services" means services that may have an effect on the health of individuals but are not health services or social care services;
"social care services" means services that are provided in pursuance of the social services functions of local authorities (within the meaning of the Local Authority Social Services Act 1970).
[bookmark: DOC_ID_0_12]
13O  Duty to have regard to impact on services in certain areas
(1) In making commissioning decisions, the Board must have regard to the likely impact of those decisions on the provision of health services to persons who reside in an area of Wales or Scotland that is close to the border with England.
(2) In this section, "commissioning decisions", in relation to the Board, means decisions about the carrying out of its functions in arranging for the provision of health services.

13P Duty as respects variation in provision of health services
The Board must not exercise its functions for the purpose of causing a variation in the proportion of services provided as part of the health service that is provided by persons of a particular description if that description is by reference to—
(a) 	whether the persons in question are in the public or (as the case may be) private sector, or
(b) 	some other aspect of their status.

13Q  Public involvement and consultation by the Board

(1) This section applies in relation to any health services which are, or are to be, provided pursuant to arrangements made by the Board in the exercise of its functions ("commissioning arrangements").
(2) The Board must make arrangements to secure that individuals to whom the services are being or may be provided are involved (whether by being consulted or provided with information or in other ways) – 
(a)    	in the planning of the commissioning arrangements by the Board,
(b)   	in the development and consideration of proposals by the Board for changes in the commissioning arrangements where the implementation of the proposals would have an impact on the manner in which the services are delivered to the individuals or the range of health services available to them, and
(c) 	in decisions of the Board affecting the operation of the commissioning arrangements where the implementation of the decisions would (if made) have such an impact.
(3) The reference in subsection (2)(b) to the delivery of services is a reference to their delivery at the point when they are received by users.
(4) This section does not require the Board to make arrangements in relation to matters to which a trust special administrator's report or draft report under section 65F or 65I relates before the Secretary of State makes a decision under section 65K(1), is satisfied as mentioned in section 65KB(1) or 65KD(1) or makes a decision under section 65KD(9) (as the case may be).

THE EQUALITY ACT 2010 - SECTION 149
Advancement of equality

 149   Public sector equality duty
(1) A public authority must, in the exercise of its functions, have due regard to the need to—
(a)	eliminate discrimination, harassment, victimisation and any other conduct that is prohibited by or  under this Act;
(b)	advance equality of opportunity between persons who share a relevant protected characteristic and persons who do not share it;
(c) 	foster good relations between persons who share a relevant protected characteristic and persons who do not share it.
(2) A person who is not a public authority but who exercises public functions must, in the exercise of those functions, have due regard to the matters mentioned in subsection (1).
(3) Having due regard to the need to advance equality of opportunity between persons who share a relevant protected characteristic and persons who do not share it involves having due regard, in particular, to the need to—
 (a)    remove or minimise disadvantages suffered by persons who share a relevant protected characteristic that are connected to that characteristic;
(b)     take steps to meet the needs of persons who share a relevant protected characteristic that are different from the needs of persons who do not share it;
(c)     encourage persons who share a relevant protected characteristic to participate in public life or in any other activity in which participation by such persons is disproportionately low.
(4) The steps involved in meeting the needs of disabled persons that are different from the needs of persons who are not disabled include, in particular, steps to take account of disabled persons' disabilities.
(5) Having due regard to the need to foster good relations between persons who share a relevant protected characteristic and persons who do not share it involves having due regard, in particular, to the need to—
(a)     tackle prejudice, and
(b)     promote understanding.
(6) Compliance with the duties in this section may involve treating some persons more favourably than others; but that is not to be taken as permitting conduct that would otherwise be prohibited by or under this Act.
(7) The relevant protected characteristics are—
  age;
  disability;
  gender reassignment;
  pregnancy and maternity;
  race;
  religion or belief;
  sex;
  sexual orientation.
(8) A reference to conduct that is prohibited by or under this Act includes a reference to—
(a)     a breach of an equality clause or rule;
(b)     a breach of a non-discrimination rule.
(9)     Schedule 18 (exceptions) has effect.
[bookmark: _Toc498495326]
Working Together – Commissioning and Regulating

[bookmark: _Toc498495327]Introduction
This chapter is intended to inform commissioners of existing and ongoing work to establish a robust and practical joint working framework by CQC and NHS England, with wider clinical commissioners, in light 85% of CCGs taking on delegation from 01 April 2017 and as CQC moves to its next phase of inspection process.
In recognition of the Regulation of General Practice Programme Board’s ambition to reduce the burden of regulation and assurance on GP providers, we are carrying out a programme of work to consider ways in which NHS England, clinical commissioners (CCGs) and CQC can work in a more aligned way at regional and local level. 

[bookmark: _Toc498495328]Background
Alongside the publication of the GP Forward View (NHS England, 2016), a statement of intent was published by the main national regulatory and assurance bodies, committing to working together with professional bodies and those using services in the development of a shared view of quality in general practice. This would provide the basis of a joined up approach to monitoring and improvement of quality. 
The Regulation of General Practice Programme Board was established in June 2016 to take forward this commitment.
The purpose of the Board is to:
· Coordinate and improve the overall approach to the regulation of general practice in England by bringing together the main statutory oversight and regulatory bodies and delivering a programme of work which will streamline working arrangements and minimise duplication.
· Provide a forum for sign-up by statutory bodies to a common framework – a shared view of quality – which will be co-produced with the professions and the public.
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[bookmark: _Toc498495329]Implementation
The Care Quality Commission (CQC), NHS England, and NHS Clinical Commissioners (NHSCC), with the support of the General Medical Council (GMC), will publish the joint working framework in Autumn 2017, which will be further refined and strengthened over time.
The framework recognises that  in many areas relationships between commissioners and CQC are working well; in other areas the framework is intended to help provide structure and support for new relationships with examples of good practice.
[bookmark: _Toc498495330]Existing Good Practice and Interim principles
Significant steps have already been made to streamline processes and share information:
· NHS England regularly share eDec data and information with CQC
· NHS England will share eDec data with all commissioners including analysis and outlier reports to help commissioners target support locally.
· CQC share inspection rating updates every week with NHS England
· CQC share inspection schedules with commissioners wherever possible
· Commissioners share local information and intelligence with CQC and NHS England
· In some areas commissioners work closely with GP practices prior to inspections to support them.
Collaborative working arrangements:
Positive working relationships are critical for ensuring successful partnership working. Commissioners and CQC have established some formal mechanisms for ensuring successful collaborative working but these should not be seen the only means by which those relationships can be developed. We also recognise the role of Quality Surveillance Groups and other forums which have been established for information sharing in some areas of the country.

It is recognised that telephoning the right person at the right organisation at the right time is the best means of both developing those relationships and avoiding duplication wherever possible. It is important that commissioners engage with and know their local contacts.
Existing good practice: 
· All parties will be transparent and we will ensure information governance and data protection principles are adhered to without exception and we will ensure GP practices are fully sighted on this.
· Commissioners should actively and effectively communicate with each other and CQC to ensure GP practices are not overburdened e.g. to avoid the situation whereby a commissioner contract visit overlaps with a CQC inspection.
· Commissioners should keep in regular contact with CQC throughout the year and more targeted and regular communication on the run up to inspection or annual review.
· Commissioners should actively engage with and support GP Practices pre and post inspection.

[bookmark: _Toc498495331]Why:
The system of medical regulation has evolved over time rather than having been designed from a single, agreed blueprint. There is a perception within the medical profession that it is over-regulated, with too many bodies setting standards and imposing requirements with potential for regulatory overlap. A lack of clarity about which body is responsible for which areas of monitoring and regulation carries a risk of duplication but also of potential gaps in the system which is designed to ensure  patient safety.
These overlaps exist:
· between CQC GP practice requirements and GMC revalidation requirements
· between evidence sought by NHS England for contract compliance and CQC’s regulatory requirements
· between NHS England in its oversight role of the National Performers List (NPL) and GMC’s regulation of GPs on the GP register, and
· between NHS England in its oversight of national contracts and CCGs in their oversight of local contracts and accountability for system performance.
NHS England, CQC and GMC already work closely together to share data but there is more work to be done to align our processes and minimise the workload for general practice. 
[bookmark: _Toc498495332]The ambition being delivered:

NHS England, CQC and GMC committed to;
· identifying immediate actions to support GPs and GP practices to reduce the workload associated with regulation
· align and streamline regulatory and commissioning processes taking a more targeted and risk based approach to regulation and contract management;
· improved information gathering and intelligence about services - We need to ensure that the data and information we identify to collect, measure, and monitor, is clear and consistent, and proportionate to risk
· make it easier for commissioners and regulators to access and use shared information about quality, giving GPs time to focus on improving quality of care at the frontline








[bookmark: _Toc498495333]Part B – General Contract Management
 
1. [bookmark: _Toc498495334]
Contracts Described

[bookmark: _Toc498495335]Comparison of Contract Types (Standard Medical and as part of models i.e. MCPs / PACS)
Throughout this document there are many references to standard contracts GMS, PMS and APMS. As new business models and related legislation are developed, this policy and guidance will be updated.
The GMS and PMS Consolidated Regulations 2015 can be viewed here:
· GMS: https://www.legislation.gov.uk/uksi/2015/1862/contents/made
· PMS: http://www.legislation.gov.uk/uksi/2015/1879/contents/made 

Accountable Care Organisations (MCPs and PACS)
MCPs and PACSs are integrated delivery models which bring providers together to deliver services for a whole population. These models will be commissioned through a new ACO(MCP/PACS) contract. The contract will either require the holder to integrate its services with "core" primary medical services providers via an integration agreement (a “partially integrated” model), or may include those "core" services in its scope (a “fully integrated” model). With new legislation, GPs will have the opportunity to suspend their current "core" contracts for a period of time if they wish to join a fully integrated MCP or PACS, at which point the GPs may join the provider either as an employee or become a subcontractor to it whilst remaining in their practice.  

Further information regarding MCPs can be found here https://www.england.nhs.uk/wp-content/uploads/2016/07/mcp-care-model-frmwrk.pdf 

Further information regarding MCPs can be found here https://www.england.nhs.uk/wp-content/uploads/2016/09/pacs-framework.pdf



	
	GMS Contract
	PMS Agreement
	APMS Contract

	Who can hold the contract?
	· Individual medical practitioner
· Two or more individuals practising in partnership where:
· at least one partner is a medical practitioner, and
· any other partner is either an NHS employee; or an individual eligible under s88 of the NHS Act 
· A company limited by shares
The above is a summary only. Please refer to Annex 1 for more detail.
	· [bookmark: _Toc440981634]Medical practitioner
· [bookmark: _Toc440981635]NHS employee
· [bookmark: _Toc440981636]Health care professional 
· [bookmark: _Toc440981637]Individuals already providing services under a GMS, or GDS contract or equivalent (UK)
· [bookmark: _Toc440981638]Individuals eligible under s93 of the NHS Act
· [bookmark: _Toc440981639]Qualifying body (which is a company limited by shares with restrictions on share ownership) 
· [bookmark: _Toc440981640]NHS trust or foundation trust
The above is a summary only. Please refer to Annex 2 for more detail.
	[bookmark: _Toc440981641]The APMS Directions do not state who can hold a contract. 
[bookmark: _Toc440981642]Instead it states that particular types of persons cannot hold a contract if they are not eligible. 
[bookmark: _Toc440981643]Please refer to Annex 3 for more detail.

	Where two or more individuals are practising in partnership, is the contract treated as being made with the partnership?
	Yes
	[bookmark: _Toc440981644]No
	No

	Is the contract time limited?
	No
Except in certain circumstances when a temporary GMS contract can be used – see Urgent Contracts below
	Yes
Note that a PMS contractor providing essential services may apply for a GMS contract any time prior to the end of the PMS agreement
	Yes

	Can the Commissioner terminate at will?
	No
	Yes
	If agreed by the parties and contained within the contract

	Must the contractor provide essential services?
	Yes
	No
	No

	Is there a standard form contract?
	Yes
	Yes
	Yes

	Does the standard form contract contain KPIs?
	No
	No
	No

	Can KPIs be added?
	KPIs can be agreed between the parties in relation to supplementary quality based services
	Yes
	Yes

	Payment arrangements
	GMS SFE
	As agreed by the parties and contained within the agreement – there may be reference to the GMS SFE
	As agreed by the parties and contained within the contract





1. 
[bookmark: _Urgent_Contracts][bookmark: _Toc440981645][bookmark: _Toc498495336]Urgent Contracts
[bookmark: _Toc440981646]Circumstances may arise that require the Commissioner to put in place an urgent contract. Such circumstances may include:
· [bookmark: _Toc440981647]the death of a contractor;
· [bookmark: _Toc440981648]the bankruptcy or insolvency of a contractor; or
· [bookmark: _Toc440981649]termination of an existing contract due to patient safety.
[bookmark: _Toc440981650]Where continuity of services to patients is required, the short timescales involved may not allow the Commissioner to undertake a managed closedown and transfer to a new provider (details of which are set out in the chapters on planned and unplanned practice closedown. Additional information can also be found the Unplanned Closures chapter. The Commissioner may therefore look to award a contract to a specific party that is able to provide the services to patients at short notice. 
[bookmark: _Toc440981651]Prior to awarding a contract in this scenario, the Commissioner should consider a number of factors which are set out in the paragraphs below. 
[bookmark: _Toc440981652]Procurement
[bookmark: _Toc440981653]A direct award of a contract, without considering whether a competitive process is required to determine the new contractor, risks being a breach of procurement law, in which case the Commissioner could be challenged in Court or could be the subject of a complaint to Monitor.
[bookmark: _Toc440981654]The following factors will be relevant in determining the extent of the risk:
· [bookmark: _Toc440981655]value of the new contract and whether it is best value for money;
· [bookmark: _Toc440981656]duration of the new contract (a shorter contract period would allow for a full competitive procurement to happen later, mitigating the risk) ;
· [bookmark: _Toc440981657]identity of the new contractor and whether it can be argued that the new contractor is the only provider capable of providing the services;
· [bookmark: _Toc440981658]number of potential new contractors;
· [bookmark: _Toc440981659]cross-border interest of the new contract;
· [bookmark: _Toc440981660]extent to which the need to procure a new contract was foreseeable.
[bookmark: _Toc440981661]Where the Commissioner determines that a contract for the immediate provision of services is required but time does not allow full consideration of the above factors (or for a competitive procurement process if required), the procurement risks can be mitigated by entering into a temporary contract that provides time for the proper action to be arranged and followed.  
[bookmark: _Toc440981662]Having awarded a contract, the Commissioner must maintain a record of how, in awarding the contract, it complied with its duties in relation to effectiveness, efficiency, improvement in the quality of the services and promoting integration. Commissioners must also act in accordance with any national procurement protocol issued by NHS England, or other local protocol.  CCGs with delegated authority should however have due regard to their obligations as set out within the delegation agreement in regard to adherence with policies and guidance issued by NHS England.
[bookmark: _Toc440981663]Premises
[bookmark: _Toc440981664]The previous contractor may own or lease the premises which, as a result, may not be available for the provision of the services under a new contract. The availability of the premises must be ascertained before entering into a temporary contract.
1.1 [bookmark: _Toc440981665][bookmark: _Toc498495337]Public Involvement
[bookmark: _Toc440981666]One of the general duties of Commissioners is to ensure there is public involvement where a decision leads to an impact on the provision of primary care services. If, under a new contract, services are provided from a different location, this will be an impact on the services which may trigger the need to undertake a public involvement exercise. 
[bookmark: _Toc440981667]Where there is no time for undertaking an exercise prior to entering into the contract, the Commissioner should ensure that, as soon as possible after the contract is entered into, it arranges for such an exercise to be undertaken prior to the Commissioner making any decisions about the long term provision of services. 
[bookmark: _Toc440981668]Commissioner SOs and SFIs
[bookmark: _Toc440981669]The Commissioner may have organisational standing orders and standing financial instructions that require contracts to be procured in certain ways, e.g. securing three quotes for contracts up to a certain financial value. Where time does not allow the rules to be followed, there may be an emergency process that must be followed. 
[bookmark: _Toc440981670]Other factors
[bookmark: _Toc440981671]Further factors may be relevant depending on the circumstances of the matter. Please refer to the chapters on planned and unplanned practice closures for a list of all factors that may be relevant.
Commissioners should also consider that if a practice has closed because of concerns in relation to patient safety, the incoming provider may need to be commissioned to undertake a review of systems and processes. This should include but is not limited to, undertaking audits to provide assurance around patient safety.  This recognises the additional work that commissioners may need to reflect in the contract  to provide assurance with regard topatient safety and public confidence

[bookmark: _Toc440981672]Which contract form?
[bookmark: _Toc440981673]A GMS contract can be used where the Commissioner has terminated a contract of another provider of primary medical services, and as a result of that termination, it wishes to enter into a temporary contract for a period specified in the contract for the provision of services.
[bookmark: _Toc440981674]A time limited PMS agreement may not be attractive in this scenario as the PMS contractor, if providing essential services, can request a non-time limited GMS contract at any time.
[bookmark: _Toc440981675]It is common for APMS contracts to be used in such a scenario due to the flexibility of:
· [bookmark: _Toc440981676]types of organisations that can enter into APMS contracts; 
· [bookmark: _Toc440981677]flexibility of types of services and payment mechanism that can be agreed; and 
· [bookmark: _Toc440981678]flexibility around duration and termination provisions. 
[bookmark: _Toc440981679]The Commissioner should therefore consider what services and duration is required and whether there are any restrictions on the proposed contractor entering into different contract types to meet local diverse health needs.   



[bookmark: _Toc498495338]Annex 1 Persons Eligible to Enter into a GMS Contract

[bookmark: _Toc440981680]Statutory Provisions
[bookmark: _Toc440981681]Section 86 of the NHS Act (extracted in paragraph 2 below) sets out the types of persons (including organisation types) that may enter into a GMS contract.
[bookmark: _Toc440981682]Regulations 3 to 5 of the GMS Regulations (extracted in paragraph 3 below) sets out the eligibility criteria that must be satisfied before any of the types of persons set out in Section 86 of the NHS Act can enter into the GMS contract.
[bookmark: _Toc440981683]The extracted legislation below is correct as of 1 July 2017.
By virtue of the delegation agreement, all references in legislation should be assumed to apply also to ‘The Commissioner’, 

[bookmark: _Toc440981684]Section 86 of the NHS Act 2006
86 Persons eligible to enter into GMS contracts
(1) 	The Board may, subject to such conditions as may be prescribed, enter into a general medical services contract with– 
(a)	a medical practitioner,
(b)	two or more individuals practising in partnership where the conditions in subsection (2) are satisfied, or
(c)	a company limited by shares where the conditions in subsection (3) are satisfied.
(2)	The conditions referred to in subsection (1)(b) are that–
(a)	at least one partner is a medical practitioner, and
(b)	any partner who is not a medical practitioner is either–
(i)	an NHS employee,
(ii)	a section 92 employee, section 107 employee, section 50 employee, section 64 employee, section 17C employee or Article 15B employee,
(iii)	a health care professional who is engaged in the provision of services under this Act or the National Health Service (Wales) Act 2006 (c. 42), or
(iv)	an individual falling within section 93(1)(d).
(3)	The conditions referred to in subsection (1)(c) are that–
(a)	at least one share in the company is both legally and beneficially owned by a medical practitioner, and 
(b)	any share which is not so owned is both legally and beneficially owned by a person referred to in subsection (2)(b). 
(4)	Regulations may make provision as to the effect, in relation to a general medical services contract entered into by individuals practising in partnership, of a change in the membership of the partnership.
(5)	In this section–
[bookmark: _Toc440981685]“health care professional”, “NHS employee”, “section 92 employee”, “section 107 employee”, “section 50 employee”, “section 64 employee”, “section 17C employee” and “Article 15B employee” have the meaning given by section 93.

[bookmark: _Toc440981686]Regulations 4, 5 and 6 of the GMS Regulations (2015) 
4. Conditions: general 
4.—(1) The Board may only enter into a contract if the conditions specified in regulations 5 and 6 are met.
(2) Paragraph (1) is subject to the provisions of any scheme made by the Secretary of State under section 300 (transfer schemes) and section 303 (power to make consequential provision) of the Health and Social Care Act 2012(a). 

5. Conditions relating solely to medical practitioners 
5.—(1) Where the Board enters, or is proposing to enter, into a contract with—
(a) a medical practitioner, that medical practitioner must be a general medical practitioner;
(b) two or more persons practising in partnership—
(i) at least one partner (who must not be a limited partner) must be a general medical practitioner, and
(ii) any other partner who is a medical practitioner must be—
(aa) a general medical practitioner, or
(bb) employed by a Local Health Board, (in England and Wales and Scotland) an NHS trust, an NHS foundation trust, (in Scotland) a Health Board, or (in Northern Ireland) a Health and Social Services Trust; or (c) a company limited by shares—
(i) at least one share in the company must be both legally and beneficially owned by a general medical practitioner, and
(ii) any other share or shares in the company that are both legally and beneficially owned by a medical practitioner must be so owned by—
(aa) a general medical practitioner, or
(bb) a medical practitioner who is employed by a Local Health Board, (in England and Wales and Scotland) an NHS Trust, an NHS foundation trust, (in Scotland) a Health Board, or (in Northern Ireland) a Health and Social Services Trust.
(2) In paragraph (1)(a), (b)(i) and (c)(i) “general medical practitioner” does not include a medical practitioner whose name is included in the General Practitioner Register by virtue of being a medical practitioner to whom paragraph (3), (4) or (5) applies.
(3) This paragraph applies to a medical practitioner referred to in article 4(3) of the 2010 Order (general practitioners eligible for entry in the General Practitioner Register) who was exempt from the requirement to have the prescribed experience under—
(a) regulation 5(1)(d) of the National Health Service (Vocational Training for General Medical Practice) Regulations 1997(b);
(b) regulation 5(1)(d) of the National Health Service (Vocational Training for General Medical Practice) (Scotland) Regulations 1998(c); or
(c) regulation 5(1)(d) of the Medical Practitioners (Vocational Training) Regulations (Northern Ireland) 1998(d).
(4) This paragraph applies to a medical practitioner who has an acquired right for the purposes of article 6(2) of the 2010 Order (persons with acquired rights) by virtue of—
(a) having been a restricted services principal; and
(b) that medical practitioner’s name being included, as at 31st December 1994, in—
(i) a medical list which was, at that date, kept by a Family Health Services Authority(e), or 
(ii) any corresponding list which was, at that date, kept by a Health Board or by the Northern Ireland Central Services Agency for the Health and Social Services in Northern Ireland.
(5) This paragraph applies to a medical practitioner who has an acquired right for the purposes of article 6(6) of the 2010 Order (which relates to persons engaged or provided as a deputy or employed as an assistant) because, on at least ten days in the period of four years ending with 31st December 1994, or on at least 40 days in the period of ten years ending with that date, that medical practitioner was—
(a) engaged as a deputy by, or provided as a deputy to, a medical practitioner whose name was included in—
(i) the medical list which was, at that date, kept by a Family Health Services Authority, or
(ii) any corresponding list kept, at that date, by a Health Board or by the Northern Ireland Central Services Agency for the Health and Social Services in Northern Ireland; or
(b) employed as an assistant (other than as a trainee general practitioner) by such a medical practitioner.
(6) In paragraph (4)(a), “restricted services principal” means a medical practitioner who provided general medical services limited to child health surveillance, contraceptive services, maternity medical services or minor surgery. 
6. General condition relating to all contracts 
6.—(1) The Board must not enter into a contract with—
(a) a medical practitioner to whom paragraph (2) applies; or
(b) two or more persons practising in partnership, where paragraph (2) applies to any person who is a partner in the partnership; or
(c) a company limited by shares where paragraph (2) applies to—
(i) the company,
(ii) any person both legally and beneficially owning a share in the company, or
(iii) any director or secretary of the company.
(2) This paragraph applies if—
(a) the contractor is the subject of a national disqualification;
(b) subject to paragraph (3), the contractor is disqualified or suspended (other than by interim suspension order or direction pending an investigation) from practising by any licensing body anywhere in the world;
(c) the contractor has, within the period of five years before the signing of the contract or commencement of the contract (whichever is the earlier), been dismissed (otherwise than by reason of redundancy) from any employment by a health service body, unless—
(i) if the contractor was employed as a member of a health care profession at the time of the dismissal, the contractor has not subsequently been employed by that health service body or by another health service body, and
(ii) the dismissal was the subject of a finding of unfair dismissal by any competent tribunal or a court;
(d) the contractor has, within the period of five years before the signing of the contract or commencement of the contract (whichever is the earlier), been removed from, or refused admission to, a primary care list by reason of inefficiency, fraud or unsuitability (within the meaning of section 151(2), (3) and (4) of the Act(a) (disqualification of practitioners)), or a performers list held by the Board by virtue of regulations made under section 91(3) (persons performing primary medical services) of the Act, unless the contractor’s name has subsequently been included in such a list;
(e) the contractor has been convicted in the United Kingdom of murder;
(f) the contractor has been convicted in the United Kingdom of a criminal offence other than murder committed on or after 14th December 2001 and has been sentenced to a term of imprisonment of longer than six months;
(g) subject to paragraph (3), the contractor has been convicted outside of the United Kingdom of an offence which would, if committed in England and Wales, constitute murder and—
(i) the offence was committed on or after 14th December 2001, and
(ii) the contractor was sentenced to a term of imprisonment of longer than six months;
(h) the contractor has been convicted of an offence, referred to in Schedule 1 to the Children and Young Persons Act 1933(a) (offences against children and young persons, with respect to which special provisions of this Act apply), or in Schedule 1 to the Criminal Procedure (Scotland) Act 1995(b) (offences against children under the age of 17 years to which special provisions apply), committed on or after 1st March 2004;
(i) the contractor has at any time been included in—
(i) any barred list within the meaning of section 2 of the Safeguarding Vulnerable Groups Act 2006(c) (barred lists), or
(ii) any barred list within the meaning of article 6 of the Safeguarding Vulnerable Groups (Northern Ireland) Order 2007(d) (barred lists), unless the contractor was removed from the list either on the grounds that it was not appropriate for the contractor to have been included in it or as the result of a successful appeal;
(j) the contractor has, within the period of five years before the signing of the contract or commencement of the contract (whichever is the earlier), been removed from the office of charity trustee or trustee for a charity by an order made by the Charity Commission, the Charity Commission for Northern Ireland or the High Court, and that order was made on the grounds of misconduct or mismanagement in the administration of a charity for which the contractor was responsible or to which the contractor was privy, or which was contributed to, or facilitated by, the contractor’s conduct;
(k) the contractor has, within the period of five years before the signing of the contract or commencement of the contract (whichever is the earlier), been removed from being concerned with the management or control of any body in a case where the removal was by virtue of section 34(5)(e) of the Charities and Trustee Investment (Scotland) Act 2005(e) (powers of Court of Session);
(l) the contractor—
(i) has been adjudged bankrupt and has not been discharged from the bankruptcy or the bankruptcy order has not been annulled, or
(ii) has had sequestration of the contractor’s estate awarded and has not been discharged from the sequestration;
(m) the contractor is the subject of a bankruptcy restrictions order or an interim bankruptcy restrictions order under Schedule 4A to the Insolvency Act 1986(a) (bankruptcy restrictions order and undertaking), Schedule 2A to the Insolvency (Northern Ireland) Order 1989(b) (bankruptcy restrictions order and undertaking), or sections 56A to 56K of the Bankruptcy (Scotland) Act 1985(c) (bankruptcy restrictions order, interim bankruptcy restrictions order and bankruptcy restrictions undertaking), unless the contractor has been discharged from that order or that order has been annulled; (n) the contractor—
(i) is subject to moratorium period under a debt relief order under Part VIIA of the Insolvency Act 1986(d) (debt relief orders), or
(ii) is the subject of a debt relief restrictions order or an interim debt relief restrictions order under Schedule 4ZB to that Act(e) (debt relief restrictions orders and undertakings);
(o) the contractor has made a composition agreement or arrangement with, or granted a trust deed for, the contractor’s creditors and the contractor has not been discharged in respect of it;
(p) the contractor is subject to—
(i) a disqualification order under section 1 of the Company Directors Disqualification Act 1986(f) (disqualification orders: general) or a disqualification undertaking under section 1A of that Act(g) (disqualification undertakings: general),
(ii) a disqualification order or disqualification undertaking under article 3 (disqualification orders: general ) or article 4 (disqualification undertakings: general) of the Company Directors Disqualification (Northern Ireland) Order 2002(h), or
(iii) a disqualification order under section 429(2) of the Insolvency Act 1986(i) (disabilities on revocation of an administration order against an individual);
(q) the contractor has had an administrator, administrative receiver or receiver appointed in respect of the contractor;
(r) the contractor has had an administration order made in respect of the contractor under Schedule B1 to the Insolvency Act 1986(j) (administration); or
(s) the contractor is a partnership and—
(i) a dissolution of the partnership is ordered by any competent court, tribunal or arbitrator, or
(ii) an event happens that makes it unlawful for the business of the partnership to continue, or for members of the partnership to carry on in partnership.
(3) Paragraph (2)(b) or, as the case may be, paragraph (2)(g), does not apply to a person where—
(a) that person—
(i) has been disqualified or suspended from practising by a licensing body outside of the United Kingdom, or
(ii) has been convicted outside of the United Kingdom of a criminal offence; and
(b) the Board is satisfied that the disqualification, suspension or, as the case may be, the conviction does not make that person unsuitable to be—
(i) a contractor,
(ii) a partner, in the case of a contract with two or more persons practising in partnership, or
(iii) in the case of a company limited by shares—
(aa) a person who both legally and beneficially owns a share in the company, or
(bb) a director or secretary of the company.
(4) For the purposes of paragraph (2)(c)—
(a) where a person has been employed as a member of a health care profession, any subsequent employment must also be as a member of that profession; and
(b) a health service body includes a Strategic Health Authority or a Primary Care Trust which was established before the coming into force of section 33 (abolition of Strategic Health Authorities) or 34 (abolition of Primary Care Trusts) of the Health and Social Care Act 2012(a).
(5) In this regulation, “contractor” includes a person with whom the Board is proposing to enter into a contract with.


[bookmark: _Toc498495339]Annex 2 Persons eligible to enter into a PMS Agreement
[bookmark: _Toc440981687]Statutory Provisions
[bookmark: _Toc440981688]Section 93 of the NHS Act (extracted in paragraph 2 below) sets out the types of persons (including organisation types) that may enter into a PMS agreement (referred to in the Act as section 92 agreements).
[bookmark: _Toc440981689]Regulations 3 and 5 of the PMS Regulations (extracted in paragraph 3 below) sets out the eligibility criteria that must be satisfied before any of the types of persons set out in section 93 of the NHS Act can enter into a PMS agreement.
[bookmark: _Toc440981690]The extracted legislation below is correct as of 1 July 2017.
By virtue of the delegation agreement, all references in legislation should be assumed to apple also to ‘The Commissioner’, 
[bookmark: _Toc440981691]Section 93 of the NHS Act 2006
93 Persons with whom agreements may be made under section 92
(1) 	The Board may make an agreement under section 92 only with one or more of the following–
(a)	an NHS trust or an NHS foundation trust,
(b)	a medical practitioner who meets the prescribed conditions,
(c)	a health care professional who meets the prescribed conditions,
(d)	an individual who is providing services–
(i)	under a general medical services contract or a general dental services contract or a Welsh general medical services contract or a Welsh general dental services contract,
(ii)	in accordance with section 92 arrangements, section 107 arrangements, section 50 arrangements, section 64 arrangements, section 17C arrangements or Article 15B arrangements, or
(iii)	under section 17J or 25 of the 1978 Act or Article 57 or 61 of the Health and Personal Social Services (Northern Ireland) Order 1972 (S.I. 1972/1265 (N.I.14)),
or has so provided them within such period as may be prescribed,
(e)	an NHS employee, a section 92 employee, a section 107 employee, a section 50 employee, a section 64 employee, a section 17C employee or an Article 15B employee,
(f)	a qualifying body.
(2)	The power under subsection (1) to make an agreement with a person falling within paragraph (d) or (e) of that subsection is subject to such conditions as may be prescribed.
(3)	In this section–
“the 1978 Act” means the National Health Service (Scotland) Act 1978 (c. 29),
“Article 15B arrangements” means arrangements for the provision of services made under Article 15B of the Health and Personal Social Services (Northern Ireland) Order 1972 (S.I. 1972/1265 (N.I.14)),
“Article 15B employee” means an individual who, in connection with the provision of services in accordance with Article 15B arrangements, is employed by a person providing or performing those services,
“health care professional” means a person who is a member of a profession regulated by a body mentioned (at the time the agreement in question is made) in section 25(3) of the National Health Service Reform and Health Care Professions Act 2002 (c. 17),
“NHS employee” means an individual who, in connection with the provision of services in the health service, the Scottish health service or the Northern Ireland health service, is employed by–
(a)	an NHS trust, an NHS foundation trust or (in Northern Ireland) a Health and Social Services Trust,
(b)	a Local Health Board, 
(c)	a person who is providing services under a general medical services contract or a general dental services contract or a Welsh general medical services contract or a Welsh general dental services contract,
(d)	an individual who is providing services as specified in subsection (1)(d)(iii),
“the Northern Ireland health service” means the health service within the meaning of the Health and Personal Social Services (Northern Ireland) Order 1972,
“qualifying body” means a company which is limited by shares all of which are both legally and beneficially owned by persons falling within paragraph (a), (b), (c), (d), or (e) of subsection (1) ,
“the Scottish health service” means the health service within the meaning of the National Health Service (Scotland) Act 1978,
“section 17C arrangements” means arrangements for the provision of services made under section 17C of the 1978 Act,
“section 17C employee” means an individual who, in connection with the provision of services in accordance with section 17C arrangements, is employed by a person providing or performing those services,
“section 50 arrangements” means arrangements for the provision of services made under section 50 of the National Health Service (Wales) Act 2006 (c. 42),
“section 64 arrangements” means arrangements for the provision of services made under section 64 of that Act,
“section 107 employee” means an individual who, in connection with the provision of services in accordance with section 107 arrangements, is employed by a person providing or performing those services,
“section 92 employee” means an individual who, in connection with the provision of services in accordance with section 92 arrangements, is employed by a person providing or performing those services,
“section 50 employee” means an individual who, in connection with the provision of services in accordance with section 50 arrangements, is employed by a person providing or performing those services,
“section 64 employee” means an individual who, in connection with the provision of services in accordance with section 64 arrangements, is employed by a person providing or performing those services,
“Welsh general medical services contract” means a contract under section 42(2) of the National Health Service (Wales) Act 2006 (c. 42), and
“Welsh general dental services contract” means a contract under section 57(2) of that Act.

[bookmark: _Toc440981692]Regulations 4 and 5 of the PMS Regulations (2015) 
3. Conditions: general

4.—(1) The Board may only enter into an agreement if the conditions specified in regulation 5 are met.
(2) Paragraph (1) is subject to the provisions of any scheme made by the Secretary of State under section 300 (transfer schemes) and section 303 (power to make consequential provision) of the Health and Social Care Act 2012(d).

5. General condition relating to all agreements

5.—(1) The Board must not enter into an agreement with—
(a) a person falling within section 93(1)(b) to (d) of the Act (persons with whom agreements may be made under section 92), to whom paragraph (2) applies;
(b) a qualifying body if paragraph (2) applies to—
(i) the qualifying body,
(ii) any person both legally and beneficially owning a share in the qualifying body, and
(iii) any director or secretary of the qualifying body.
(2) This paragraph applies if—
(a) the contractor is the subject of a national disqualification;
(b) subject to paragraph (3), the contractor is disqualified or suspended (other than by interim suspension order or direction pending an investigation) from practising by a licensing body anywhere in the world; (c) the contractor has, within the period of five years before the signing of the agreement or commencement of the agreement (whichever is the earlier) been dismissed (otherwise than by reason of redundancy) from any employment with a health service body, unless—
(i) if the contractor was employed as a member of a health care profession at the time of the dismissal, the contractor has not subsequently been employed by that health service body or by another health service body, and
(ii) the dismissal was the subject of a finding of unfair dismissal by any competent tribunal or a court;
(d) the contractor has, within the period of five years before the signing of the agreement or commencement of the agreement (whichever is the earlier), been removed from, or refused admission to, a primary care list by reason of inefficiency, fraud or unsuitability (within the meaning of section 151(2), (3) and (4) of the Act(a) (disqualification of practitioners)), or a performers list held by the Board by virtue of regulations made under section 91(3) (persons performing primary medical services) of the Act, unless the contractor’s name has subsequently been included in such a list;
(e) the contractor has been convicted in the United Kingdom of murder;
(f) the contractor has been convicted in the United Kingdom of a criminal offence other than murder committed on or after 1st April 2002 and has been sentenced to a term of imprisonment of longer than six months;
(g) subject to paragraph (3), the contractor has been convicted outside of the United Kingdom of an offence which would, if committed in England and Wales, constitute murder and—
(i) the offence was committed on or after 3rd November 2003; and
(ii) the contractor was sentenced to a term of imprisonment of longer than six months;
(h) the contractor has been convicted of an offence referred to in Schedule 1 to the Children and Young Persons Act 1933(b) (offences against children and young persons, with respect to which special provisions of this Act apply), or in Schedule 1 to the Criminal Procedure (Scotland) Act 1995(c) (offences against children under the age of 17 years to which special provisions apply) committed on or after 1st April 2004;
(i) the contractor has at any time been included in—
(i) any barred list within the meaning of section 2 of the Safeguarding Vulnerable Groups Act 2006(d) (barred lists), or
(ii) any barred list within the meaning of article 6 of the Safeguarding Vulnerable Groups (Northern Ireland) Order 2007(e) (barred lists), unless the contractor was removed from the list either on the grounds that it was not appropriate for the contractor to have been included in it or as the result of a successful appeal;
(j) the contractor has, within the period of five years before the signing of the agreement or commencement of the agreement (whichever is the earlier), been removed from the office of charity trustee or trustee for a charity by an order made by the Charity Commission, the Charity Commission for Northern Ireland or the High Court, and that order was made on the grounds of misconduct or mismanagement in the administration of a charity for which the contractor was responsible or to which the contractor was privy, or which was contributed to, or facilitated by, the contractor’s conduct;
(k) the contractor has, within the period of five years before the signing of the agreement or commencement of the agreement (whichever is the earlier), been removed from being concerned with the management or control of anybody in any case where removal was by virtue of section 34(5)(e) of the Charities and Trustees Investment (Scotland) Act 2005(a) (powers of Court of Session);
(l) the contractor—
(i) has been adjudged bankrupt and has not been discharged from the bankruptcy or the bankruptcy order has not been annulled, or
(ii) has had sequestration of the contractor’s estate awarded and has not been discharged from the sequestration;
(m) the contractor is the subject of a bankruptcy restrictions order or an interim bankruptcy restrictions order under Schedule 4A to the Insolvency Act 1986(b) (bankruptcy restrictions order and undertaking), or Schedule 2A to the Insolvency (Northern Ireland) Order 1989(c) (bankruptcy restrictions order and undertaking), or sections 56A to 56K of the Bankruptcy (Scotland) Act 1985(d) (bankruptcy restrictions order, interim bankruptcy restrictions order and bankruptcy restrictions undertaking), unless the contractor has been discharged from that order or that order has been annulled;
(n) the contractor—
(i) is subject to a moratorium period under a debt relief order under Part VIIA of the Insolvency Act 1986(e) (debt relief orders), or
(ii) is the subject of a debt relief restrictions order or an interim debt relief restrictions order under Schedule 4ZB to that Act(f) (debt relief restrictions orders and undertakings);
(o) the contractor has made a composition agreement or arrangement with, or granted a trust deed for, the contractor’s creditors and the contractor has not been discharged in respect of it;
(p) the contractor is subject to—
(i) a disqualification order under section 1 of the Company Directors Disqualification Act 1986(g) (disqualification orders: general) or a disqualification undertaking under section 1A of that Act(h) (disqualification undertakings: general),
(ii) a disqualification order or disqualification undertaking under article 3  (disqualification orders: general) or article 4 (disqualification undertakings: general) of the Company Directors Disqualification (Northern Ireland) Order 2002(a), or
(iii) a disqualification order under section 429(2) of the Insolvency Act 1986(b) (disabilities on revocation of an administration order against an individual);
(q) the contractor has had an administrator, administrative receiver or receiver appointed in respect of the contractor; or
(r) the contractor has had an administration order made in respect of the contractor under Schedule B1 to the Insolvency Act 1986(c) (administration).
(3) Paragraph (2)(b) or, as the case may be, paragraph (2)(g), does not apply to a person where—
(a) that person—
(i) has been disqualified or suspended from practising by a licensing body outside of the United Kingdom, or
(ii) has been convicted outside of the United Kingdom of a criminal offence; and
(b) the Board is satisfied that the disqualification, suspension or, as the case may be, the conviction does not make the person unsuitable to be—
(i) a party to the agreement; or
(ii) in the case of an agreement with a qualifying body—
(aa) a person who both legally and beneficially owns a share in the qualifying body, or
(bb) a director or secretary of the qualifying body.
(4) For the purposes of paragraph (2)(c)—
(a) where a person has been employed as a member of a health care profession, any subsequent employment must also be as a member of that profession; and
(b) a health service body includes a Strategic Health Authority or a Primary Care Trust which was established before the coming into force of section 33 (abolition of Strategic Health Authorities) or section 34 (abolition of Primary Care Trusts) of the Health and Social Care Act 2012(d).
(5) In this regulation, “contractor” includes a person with whom the Board is proposing to enter into an agreement. 



[bookmark: _Toc498495340]Annex 3 Persons Eligible to Enter into an APMS Contract

[bookmark: _Toc440981693]Statutory Provisions
[bookmark: _Toc440981694]The NHS Act does not list persons who may (or may not) enter into an APMS contract.
[bookmark: _Toc440981695]The APMS Directions contain provisions relating to circumstances in which certain types of persons or organisation may not enter into an APMS contract (Direction 4 – extracted below). Provided Direction does not apply, any person or organisation may enter into an APMS contract.
[bookmark: _Toc440981696]The extracted legislation below is correct as of 1 July 2017.

[bookmark: _Toc440981697]Direction 4 and 5 of the APMS Directions
General conditions
4.The Board may only enter into an APMS contract if the conditions specified in direction 5 are met.
Provider conditions
5.—(1) The Board must not enter into an APMS contract with—
(a) an individual, where paragraph (2) applies to that individual;
(b) a company, where paragraph (2) applies to—
(i) the company, or
(ii) a director or secretary of the company;
(c) two or more persons practising in a partnership, where paragraph (2) applies to—
(i) the partnership, or
(ii) any person who is a partner in the partnership;
(d) an industrial and provident society(a), a friendly society, a voluntary organisation(b) or any other body where paragraph (2) applies to—
(i) the society, organisation or body, or
(ii) an officer, trustee or any other person concerned with the management of the society, organisation or body.
(2) This paragraph applies if—
(a) the APMS contractor is the subject of a national disqualification;
(b) subject to paragraph (3), the APMS contractor is disqualified or suspended (other than by an interim suspension order or direction pending an investigation) from practising by a licensing body anywhere in the world;
(c) the APMS contractor has, within the period of five years before the signing of the APMS contract or the commencement of the APMS contract (whichever is the earlier) been  dismissed (otherwise than by reason of redundancy) from any employment with a health service body, unless—
(i) if the APMS contractor was employed as a member of a health care profession at the time of the dismissal, the APMS contractor has not subsequently been employed by that health service body or by another health service body, and 
(ii) the dismissal was the subject of a finding of unfair dismissal by any competent tribunal or court;
(d) the APMS contractor has, within the period of five years before the signing of the APMS contract or the commencement of the APMS contract (whichever is the earlier), been removed from, or refused admission to, a primary care list by reason of inefficiency, fraud or unsuitability (within the meaning given by section 151(2), (3) and (4) of the Act(a) (disqualification of practitioners)), or a performers list held by the Board by virtue of regulations made under section 91(3) (persons performing primary medical services) of the Act, unless the APMS contractor’s name has subsequently been included in such a list;
(e) the APMS contractor has been convicted in the United Kingdom of murder;
(f) the APMS contractor has been convicted in the United Kingdom of a criminal offence other than murder, committed on or after 1st April 2002, and has been sentenced to a term of imprisonment of longer than six months;
(g) subject to paragraph (3), the APMS contractor has been convicted outside of the United Kingdom of an offence which would, if committed in England and Wales, constitute murder, and—
(i) the offence was committed on or after 3rd November 2003, and
(ii) the APMS contractor was sentenced to a term of imprisonment of longer than six months;
(h) the APMS contractor has been convicted of an offence referred to in Schedule 1 to the Children and Young Persons Act 1933(b) (offences against children and young persons, with respect to which special provisions of this Act apply), or in Schedule 1 to the Criminal Procedure (Scotland) Act 1995(c) (offences against children under the age of 17 years to which special provisions apply) committed on or after 1st April 2004;
(i) the APMS contractor has at any time been included in—
(i) any barred list within the meaning of section 2 of the Safeguarding Vulnerable Groups Act 2006(d) (barred lists), or
(ii) any barred list within the meaning of article 6 of the Safeguarding Vulnerable Groups (Northern Ireland) Order 2007(e) (barred lists), unless the APMS contractor was removed from the list either on the grounds that it was not appropriate for the APMS contractor to have been included in it or as the result of a successful appeal;
(j) the APMS contractor has, within the period of five years before the signing of the APMS contract or the commencement of the APMS contract (whichever is the earlier), been removed from the office of charity trustee or trustee for a charity by an order made by the  Charity Commission, the Charity Commission for Northern Ireland or the High Court, and that order was made on the grounds of misconduct or mismanagement in the administration of the charity for which the APMS contractor was responsible or to which the APMS contractor was privy, or which was contributed to, or facilitated, by the APMS contractor’s conduct;
(k) the APMS contractor has, within the period of five years before the signing of the APMS contract or the commencement of the APMS contract (whichever is the earlier), been removed from being concerned with the management or control of anybody in any case where removal was by virtue of section 34(5)(e) of the Charities and Trustees Investment (Scotland) Act 2005(a) (powers of the Court of Session);
(l) the APMS contractor has—
(i) been adjudged bankrupt and has not been discharged from the bankruptcy or the bankruptcy order has not been annulled, or
(ii) had sequestration of the APMS contractor’s estate awarded and has not been discharged from the sequestration;
(m) the APMS contractor is the subject of a bankruptcy restrictions order or an interim bankruptcy restrictions order under Schedule 4A to the Insolvency Act 1986(b) (bankruptcy restrictions order and undertaking), or Schedule 2A to the Insolvency (Northern Ireland) Order 1989(c) (bankruptcy restrictions order and undertaking), or sections 56A to 56K of the Bankruptcy (Scotland) Act 1985(d) (bankruptcy restrictions order, interim bankruptcy restrictions order and bankruptcy restrictions undertaking), unless the APMS contractor has been discharged from that order or that order has been annulled;
(n) the APMS contractor—
(i) is subject to a moratorium period under a debt relief order under Part VIIA of the Insolvency Act 1986(e) (debt relief orders), or
(ii) is the subject of a debt relief restrictions order or an interim debt relief restrictions order under Schedule 4ZB to that Act(f) (debt relief restrictions orders and undertakings);
(o) the APMS contractor has made a composition agreement or arrangement with, or has granted a trust deed for, the APMS contractor’s creditors and the APMS contractor has not been discharged in respect of it;
(p) the APMS contractor is subject to—
(i) a disqualification order or a disqualification undertaking under section 1 of the Company Directors Disqualification Act 1986(g) (disqualification orders: general),
(ii) a disqualification order or a disqualification undertaking under article 3 (disqualification orders: general), or article 4 (disqualification undertakings: general) of the Company Directors Disqualification (Northern Ireland) Order 2002(h), or
(iii) a disqualification order under section 429(2) of the Insolvency Act 1986(i) (disabilities on revocation of an administration order against an individual);
(q) an administrator, administrative receiver or receiver has been appointed in respect of the APMS contractor;
(r) an administration order has been made in respect of the APMS contractor under Schedule B1 to the Insolvency Act 1986(a) (administration);
(s) the APMS contractor is a partnership and—
(i) a dissolution of the partnership is ordered by any competent court, tribunal or arbitrator, or
(ii) an event happens that makes it unlawful for the business of the partnership to continue, or for members of the partnership to carry on in partnership.
(3) Paragraph (2)(b) or, as the case may be, paragraph (2)(g), does not apply to a person where—
(a) that person—
(i) has been disqualified or suspended from practising by a licensing body outside of the United Kingdom, or
(ii) has been convicted outside of the United Kingdom of a criminal offence; and
(b) the Board is satisfied that the disqualification or suspension or, as the case may be, the conviction, does not make the person unsuitable to be—
(i) a party to an APMS contract;
(ii) in the case of an APMS contract with a company, a director or secretary of a company entering into an APMS contract; or
(iii) in the case of an APMS contract with—
(aa) an industrial or provident society,
(bb) a friendly society,
(cc) a voluntary organisation, or
(dd) another body, an officer, trustee or other person concerned with the management of such a society, organisation or other body entering into an APMS contract.
(4) For the purposes of paragraph (2)(c)—
(a) where a person has been employed as a member of a health care profession, any subsequent employment must also be as a member of that profession; and
(b) a health service body includes a Strategic Health Authority or a Primary Care Trust which was established before the coming into force of section 33 (abolition of Strategic Health Authorities) or 34 (abolition of Primary Care Trusts) of the Health and Social Care Act 2012(b).
(5) In this direction, “APMS contractor” includes a person with whom the Board is proposing to enter into an APMS contract. 

[bookmark: _Toc498495341]
Assurance Framework Contract Review


[bookmark: _Toc498495342]Introduction
Commissioners of Primary Medical Care are responsible for the quality, safety and performance of services delivered by providers, within their area of responsibility. This can be directly  by NHS England (NHSE) local teams or CCGs through the delegation agreement.  However, Commissioners have a statutory duty to conduct a routine annual review of every primary medical care contract it holds.  This is covered through the annual GP Practice self declaration (eDec) collection which NHS England has established with providers. Therefore commissioners should ensure they review the practices eDec returns following submission and any subsequent national analysis produced (e.g. NHS England’s eDec outlier report which will be made available 6-8 weeks following eDec close)
It is important to note that whilst exercising of the functions passes to the CCG, the liability for the exercise of any of its functions remains with NHS England.  
Assurance of CCGs commissioning of Primary Care will be covered outside of this policy and guidance. 
This chapter outlines the approach to be taken by commissioners when overseeing primary medical care contracts to ensure compliance with quality and safety standards and replaces the Primary Medical Services Assurance Management Framework guidance and policy documents first published April 2013.,
Commissioners are reminded that early engagement with LMCs presents the best opportunity to support practices in making effective and sustainable changes to support service improvement, should this be found to be appropriate and necessary.
This guidance provides an outline for assessing general practice through the normal contractual framework (i.e. Personal Medical Services (PMS), General Medical Services (GMS) or Alternative Provider Medical Services (APMS)).
This chapter will not re-cover details of the various types of contract or the contractual actions available as these are covered elsewhere within this manual. It will aim to provide practical advice and guidance to support commissioners and contract managers.
[bookmark: _Toc498495343]Background
Whilst it is recognised that most health care professionals and providers of Primary Medical Care operate to a very high standard, it is essential that commissioners have robust monitoring arrangements in place.
Monitoring arrangements should create a balance of support, oversight and intervention where necessary.  Furthermore it should create a culture of openness and transparency and a vehicle to promote peer to peer improvement.
From 1 April 2015 the responsibility for monitoring quality and responding to concerns arising from General Practices has been delegated to CCGs in increasing numbers. The CCGs already had a statutory duty to assist and support NHS England with quality but most now have specific delegated authority for contracting primary care medical services. 
Whilst Practices as providers are accountable for the quality of services and are required to have their own quality monitoring processes in place, NHS England and CCGs as Commissioners have a shared responsibility for quality assurance. Through the duty of candour and the contractual relationship with Commissioners, practices are required to provide information and assurance to Commissioners and engage in system wide approaches to improving quality.

[bookmark: _Toc498495344]Contract Review 

Through the publication of this guidance, NHS England is introducing a requirement on Commissioners to undertake a risk based approach to reviewing contracts, along with a rolling programme of deep dive contract reviews.  Depending on the number of practices within the commissioning area and types of contract, a rolling programme could span one to three years.  
For APMS contracts this would need to be more frequent owing to the length of contract and the variable KPIs within them. It is recommended that if new information becomes available to the Commissioner  which suggests high levels of variation, a visit may be required and the contract reviewing further.
Commissioners will have varying resources available to effectively manage their range of contract.  Nationally, there are (as 25/08/2017) 7,360 practices in England with a prescribing cost centre ‘GP Practice’[footnoteRef:2], but there may be additional contracts . [2:  https://digital.nhs.uk/organisation-data-service/data-downloads/gp-data] 

Across these 7,360 practices, the latest NHS Payments to General Practice data[footnoteRef:3] suggests that these break down into the following contract types [3:  http://digital.nhs.uk/catalogue/PUB30089] 

[image: ]
However, this masks a range of GP Practice numbers across CCGs.  The average number of GP Practices per CCG is c.35, however the range is currently between 5 – 109.  There are 105 CCG with Zero APMS contracts, and 27 CCG that have Zero PMS contracts.
Across those CCGs that have APMS contracts in place, the average number is 2.3, although one CCG currently[footnoteRef:4] has 11 APMS contracts representing 20% of its total.  [4:  Based on latest ODS and 2016/17paymentsdata – http://digital.nhs.uk/catalogue/PUB30089 & https://digital.nhs.uk/organisation-data-service/data-downloads/gp-data] 

Commissioners should maintain accurate records of all contract reviews and will be required to demonstrate if requested, evidence of compliance, or otherwise support oversight of primary medical care commissioning arrangements. This may be for example, via NHS England’s Primary Care Activity Report (PCAR) or internal and external audit functions.

[bookmark: _Toc498495345]Setting and Monitoring Key Performance Indicators
Commissioners should ensure key performance indicators (KPIs) are negotiated into relevant contracts.  These should be  specific, measurable, achievable, relevant and time-bound (SMART) and include relevant payment thresholds.  
Primary Medical Care providers will then be required to submit evidence to the Commissioner in relation to those KPIs, against which payment will be considered.  The Commissioner should be assured that the evidence submitted by the contractor is robust, relevant and proportionate.

[bookmark: _Toc498495346]Using data and information effectively
This section recognises that in a model for improvement, various data sets which are being used by commissioners to oversee delivery of services provides only one part of a large picture and used in isolation presents not only a risk of inaccuracy, but anxiety amongst those providing services or those responsible for oversight of the delivery of those services. Data must be put into the context of the particular provider practice and used alongside other intelligence to gain a full understanding of any potential risk to quality and patient safety.
 The use  of measures and indicators to assess quality should not remove or diminish or unduly influence sound, evidence based clinical decisions and judgements. Commissioners should take steps to ensure that indicators are not abused as  perverse incentives to change clinical practice or ways of working which are inconsistent with delivery of high quality patient centred care.
Whilst most health care professionals practise to a very high standard and it is recognised that there is excellence in general practice, it is essential that Commissioners have in place a robust assurance management programme to identify and share best practice, recognise where additional management may be needed and to highlight when things are going wrong at an early stage in primary medical service provision.
Through transparent measurement across practices within a CCG and CCGs within a regional area, the practice-Commissioner relationship provides a forum for collaborative and engaging discussions. Such engagement and collaboration recognises the contribution that each practice can make to both the quality of services to their registered patients and the wider impact to service delivery across the practice and wider CCG population. 
The usage of measures and indicators is to act as a starting place for conversations, asking questions along the way as to why variation may be occurring and acknowledging that variation may be warranted or unwarranted depending on the context and wider supporting information available. A practice visit may be needed to support further understanding when high levels of variation are occurring.
If there are greater concerns about a practice, bordering on contractual failure, this will require a more formal conversation with the practice which should be led by the Commissioner. The focus will be the same for all practices:  support to improve, with market exit as a last resort.
Recognising that practice specific data alone is not conclusive evidence of poor service provision and needs to be considered within the context of the practice, the Commissioner will use a collection of information including national data (clinical indicators, quality outcome standards, appraisals, complaints etc.) and local intelligence (including conferring with stakeholders) in order to assess and mitigate any potential risk to service provision and patient safety within a practice. Where a potential or actual risk is identified, the Commissioner  will be expected to take the necessary steps to assure itself that adequate and effective support is being provided to reduce the risk, identify any ongoing areas for improvement and be able to demonstrate and measure that improvement. 
NHS England provides Commissioners and GP practices with a centrally available set of pre-analysed data which the Commissioner must use to as part of it assessment  of  variation in the provision of primary medical services. This information has been developed and made available through a restricted access web interface available to anyone with an NHS email address. The web interface is available through an NHS restricted access log-in at www.primarycare.nhs.uk
Recognising the Commissioner retains contractual accountability and relying on the Practice/Commissioner /LMC relationship, supported by a centrally provided, transparent and consistent suite of measures, in conjunction with robust, fair and consistent guidance for the management of service and performance improvement, will help to ensure risks to quality and patient safety are addressed in a timely and proportionate manner.
The approach described above provides for the Commissioner to assure the quality, safety and performance of each practice;
The Care Quality Commission is the independent regulator of health and adult social care in England.  It seeks to ensure services are safe, effective, compassionate and of delivered to a high quality, encouraging services to improve. The inspection of general practice includes five key questions of services  i.e. whether  services are: safe, effective, caring, responsive to people’s needs and well-led. CQC rates each of the five questions to give an overall rating for a practice, the rating categories used include: Outstanding, good, requires improvement and inadequate. These ratings and practice reports are available on the CQC website. 
CQC’s report State of Care in General Practice 20014-2017 (http://www.cqc.org.uk/publications/major-report/state-care-general-practice-2014-2017)  highlights that one of the key determinants of GP practice providing high quality care, was a practice that is proactive in identifying the needs of their patient population as well as people’s health and care needs in the wider local population. Furthermore practices which were good or outstanding proactively support people to live healthy lives, recognise social aspects such as employment, housing and finance and then target such support towards people who are vulnerable. As well as engaging with the needs of patients, meeting local needs also meant engaging with external agencies, and networks and including the voluntary sector. CQC rating data indicates that the majority of practices in England are rated as Good or Outstanding, with pockets of poor practice. 
The standards set by the Care Quality Commission (CQC) describe the characteristics of ‘good’ quality primary medical care. These are available on the CQC website: http://www.cqc.org.uk/guidance-providers/gps#care-standards
Other definitions of good quality primary care which may also provide the starting point for discussions between practices and the Commissioner are outlined in the Health Foundation publication “Improving quality in general practice”[footnoteRef:5] [5:  http://www.health.org.uk/publication/improving-quality-general-practice] 

As excellent service provision cannot be discerned from a single set of measures or indicators, NHS England primarily provide three sources of data and intelligence.  Used alongside local knowledge, these may assist the Commissioner in assessing risk to service provision and patient safety and therefore adherence to the contract.  This intelligence is provided through NHS England’s Primary Care website at www.primarycare.nhs.uk;
1. A Practice profile (see annex 1) which describes the characteristics of each practice e.g. the demography of the population served. This information is updated annually and whilst it is unlikely to change significantly over time, it may contain specific information which when presented alongside clinical indicators, would provide a more complete picture and potential impact on achievement of certain standards e.g. the effect of student practices or those that serve more discreet populations (homeless, high BME, highly deprived etc).
2. [bookmark: page13]An annual GP practice electronic self-declaration (eDec). This includes information such as, operating policies, opening times and assurance of good workforce planning. This information will link with contractual requirements and may also contain responses to ‘reasonable requests for information’ e.g. from other governmental departments and bodies, parliamentary questions or freedom of information requests [		]. The information declared will be shared with CQC , reducing the burden of separate information returns across organisations e.g. as part of pre-inspection information requests. 
3. A suite of general practice measures and indicators supporting quality improvement, assurance and enabling benchmarking as these are shared transparently with all practices. This indicator set will apply to all GP practices in England, in order to allow for benchmarking comparisons to be made, within a CCG or wider regional areas, for example by grouping practices of other similar characteristics such index of multiple deprivation and list size, etc.   
These data should be used by Commissioners in the first instance to identify risk.  The suite of indicators are currently under review and will shortly be refined and updated.  The methodology is also being refined and once complete in Q4 of 2017/18, using an overall assessment methodology, it will direct commissioners to those areas where potential areas or pockets of highest risk exist
It is acknowledged that these sources of data do not capture the full range of services provided by general practice, they are however an important starting point in helping individual practices, Commissioners and other stakeholders to build a rounded view of performance with a focus on objective service improvement and outcomes.
There are very few circumstances where data alone will determine Commissioner intervention. . To ensure  flexibility, Commissioners should  review these three primary sources of data in order to understand whether a practice requires support to improve or intervention, for example if the Commissioner considers there may be a risk to quality and patient safety. If necessary the Commissioner should  provide additional appropriate and adequate support, to be agreed with the practice. If despite that support a practice is unable to demonstrate improvement within a reasonable period, the Commissioner must determine whether it considers there is an actual cause for concern. This will require scrutiny of any other relevant sources of intelligence or data for example;

· Additional and detailed practice data (PCCA tool)
· Local intelligence including the annual GP Practice electronic self-declaration (eDec) submission.
· CQC practice reports 
· Public Health England GP practice profiles: http://fingertips.phe.org.uk/profile/general-practice 
· K041b complaints indicator set made by or on behalf of patients: http://content.digital.nhs.uk/datacollections/ko41b
· Friends and Family Test: https://www.england.nhs.uk/ourwork/pe/fft/friends-and-family-test-data/
· General Practice Patient Survey: https://gp-patient.co.uk/ 
· NHS Right Care future indicator sets for general practice:  https://www.england.nhs.uk/rightcare/intel/
· Performer performance/concerns (if appropriate)
· CCG engagement and relationship
· LMC intelligence
· Practice phone call or visit
· Medicines optimisation dashboard https://www.england.nhs.uk/medicines/medicines-optimisation/dashboard/
· GP Workload tool and appointments data (once published)

Data alone (whether derived from the above or the three key sources) is not however a panacea. The Commissioner must consider the practice in the context of wider determining factors (eg social deprivation, health needs, population profile, resourcing, to name but a few). 
There are numerous examples of data being used inappropriately and contrary to the purpose for which it was collected; one such non healthcare related example is provided below. This example is intended to reinforce the concept of using data appropriately, in context and as part of a wider suite of factual intelligence to make informed decisions.

The Bhoomi Project was an ambitious effort by the southern Indian state of Karnataka to digitize some 20 million land titles, making them more accessible. It was supposed to be a shining example of governance and open data that would benefit everyone and bring new efficiencies to the world’s largest democracy. Instead, the portal proved a boon to corporations and the wealthy, who hired lawyers and predatory land agents to challenge titles, hunt for errors in documentation, exploit gaps in records, identify targets for bribery, and snap up property. An initiative that was intended to level the playing field for small landholders ended up penalising them and bribery costs and processing time actually increased.

Underlying this approach is the recognition that  the best way of ensuring  continued excellence lies in the consistent and proportionate application of an assurance framework which requires Commissioners to consider multiple sources of reliable and accurate information and intelligence against relevant and specific criteria. .

[bookmark: _Toc498495347]Practice Visit – Best Practice

The Commissioner remains accountable for contract management, a co-ordinated practice / Commissioner / CQC / LMC relationship provides an opportunity for an engaging and collaborative discussion that covers each practice’s quality and achievement across a range of agreed standards, be that in respect of the service provided by a practice or a practices use of for example, secondary care services. 
By way of an example and to provide clarity, a Commissioner may have a conversation with a member practice, which from an initial view, appears to have a disproportionate number of emergency admissions for conditions usually managed in primary care. This in itself may not necessarily indicate a problem, but allows the Commissioner to understand the implications in the wider commissioning arrangements.
The Commissioner will  not necessarily focus solely on the contractual requirements and may include quality improvement and health outcomes to ensure it is meeting its duties to improve quality and secure good public health in the population. . 

Practice Visits – Practical Support

Understand the background
To align with the commitment to reduce burden and bureaucracy, commissioners should consider whether other practice visits may be planned or recently undertaken to avoid unnecessary duplication. Such visits may be planned by CQC or Health Education England in relation to regulation or educational standards
Visits to practices may originate from many areas and may be formal or informal. The reasons for visiting a practice may be for:
· List closure application
· CQC report
· New contractor visits
· Practice support
· Investigation of concerns raised (see sample practice review template at annex 3)
· Annual review of provider
· Contractual concerns e.g. boundary changes 
· Practice mergers
· Performer concerns that may be impacting on contract
Note: In addition Commissioners should still undertake a rolling programme of review as outlined at the start of this chapter but this should include a random sample of practices not identified through other intelligence led approaches.

Gathering information
Before visiting the practice, collate all relevant and available data and information (examples provided below):
· CQC report if available, or discussion with CQC data and/or inspection team
· Primary care web tool 
· “Soft”  intelligence
· QOF scores
· Complaints 
· Any local profiling tools or dashboards
· Legal advice if required 
· Ask the practice to complete template which may save time during your visit.

Communications
Early communication is key to a successful visit. Always contact the practice to advise them that you will be visiting the practice and the reason why. The agreed date must be followed up in writing. Give plenty of notice unless there is a patient concern (see sample practice visit letter at annex 2). 

Informal visits.
If an informal visit is planned, the practice has usually instigated it themselves and therefore are aware of the reason i.e. practice merger. Ensure you have the right information available for the matter to be discussed. For example, if the visit is to discuss a list closure, ensure you know the practice list size, list variations, surrounding practice closures etc.

Formal visits
Concerns about a practice can be raised to commissioners through various routes. Depending upon the issues raised the Commissioners will need to make an informed decision on the extent to which it need to investigate. 
Commissioners should: 
· Establish a Task and Finish Group 
· Establish Terms of Reference for Task and Finish Group (see sample at annex 5)
· Task and Finish Group agree the actions required 
· Practice visit
· Breach / remedial notices issued where appropriate 
· Contract termination
· Referral to QSAG / PAG
· Agree clear and specific terms of reference (ToR) for any visit, including a commitment to review / amend the ToR in light of any new / emerging evidence.  Amendments should be agreed between parties. 
· Investigation Team identified – to include, but inclusive of, GP, Primary Care Nurse Lead, Safeguarding Lead, Nursing and Quality Lead, Contract Manager. Admin support where appropriate. 
· Initiate formal contact with Practice
· Communication with Practice, with recommendation of inclusion of LMC
· Practice visit with appropriate team 
· Report / action plan drafted (see example at annex 4)
· Report / action plan submitted to Task and Finish Group
· Report / action plan finalised
· Report / action plan sent to Practice for comment
· Meeting with Practice to discuss taking action plan forward
· Monitoring meetings to ensure targets / deadlines are met
· Final meeting with Practice to close process
· Final Task and Finish Group to give assurance issue / concern is resolved.
If issues are not resolved then contract breach/termination notices may be served.  
[bookmark: page20]
Consultation with and support from the Local Medical Committee (LMC)
If the commissioner is undertaking a targeted visit relating to concerns raised or known contractual underperformance, which may result in actions being imposed or considered, then it shall, whenever it is reasonably practical to do so, consult the Local Medical Committee.
The LMC has an role in supporting practices facing remedial, breach and termination notices or those undergoing performance investigations. The LMC can advise practices on how to complete actions required by remedial notices, how to address issues in order to avoid further contract breaches and how to appeal against termination notices if appropriate. The LMC can signpost practices to experts who can help, e.g. the practices’ Medical Defence Organisation or consultants who can advise on practical issues such as practice policies, etc. For those practices undergoing performance investigations, the LMC can support practices in preparatory meetings with the investigating officers and the commissioners, assist with drafting terms of reference, guide practices through the investigation process and sit in on interviews with clinicians and staff to ensure that due process is followed.
Commissioners are encouraged to advise practices in these circumstances to make contact with their LMC as early as possible to ensure they have access to expert help and advice.
[bookmark: page17][bookmark: page18]
Annex 1: PCWT - Practice Profile / Data / User Guide
· [bookmark: page19]PCWT – Getting started guide
Annex 2 A Sample Practice Visit Letter
· A Sample Practice Visit Letter

[bookmark: _1557475174]Annex 3 A Sample Clinical Governance and Practice Review 

· A Sample Clinical Governance and Practice Review

Annex 4 A Sample Overview of Concerns - Investigation Plan
· A Sample Overview of Concerns - Investigation Plan

Annex 5 Sample Terms of Reference (ToR) For a Task & Finish Group Investigating Concerns
· Sample Terms of Reference (ToR) For a Task & Finish Group Investigating Concerns
[bookmark: _1567858494]



[bookmark: _Toc498495348]
Managing Patient Lists

[bookmark: _Toc440982479][bookmark: _Toc498495349]Introduction
[bookmark: _Toc440982480]Practices operate either an open or a closed list and patients have the ability to register with any local practice which operates an open list. Practices continue to have discretion over new patient registrations, although fair and reasonable grounds should be presented in the event of a refusal to accept a patient onto an open practice list.
[bookmark: _Toc440982481]Practices must ensure that they meet all general legal duties and must ensure that they are not directly or indirectly in breach of the public sector equality duty. 
[bookmark: _Toc440982482]The Commissioner has an obligation to prepare and keep up to date a list of patients accepted by the contractor or assigned to its list of patients and who have not been removed from that list.
[bookmark: _Toc440982483]This policy sets out:
[bookmark: _Toc440982484]the arrangements for managing patient assignments (Part A);
[bookmark: _Toc440982485]list maintenance for primary medical services including general list maintenance by PCSE (Part B1) and targeted list cleansing by Commissioners (Part B2); and
[bookmark: _Toc440982486][bookmark: _Toc150919533]managing closed lists (Part C).

[bookmark: _Toc498495350]PART A: Managing Patient Assignments
[bookmark: _Toc440982487]Scope
[bookmark: _Toc440982488]This Part A sets out the processes the Commissioner should follow in respect of patient assignment to practice lists. This Part A also provides information regarding the grounds for practice refusal to register a new patient and potential difficulties that may arise following removal from a practice list and the procedures that must be followed in the event that patient assignment to a practice list is required.
[bookmark: _Toc344897878][bookmark: _Toc440982489]Where a practice list is open, a patient may apply for registration either in person or on behalf of another, whether or not they are resident in the practice area or are currently registered at another practice.  

[bookmark: _Toc440982490]Refusing Patient Registration onto an Open List
[bookmark: _Toc440982491]In most circumstances, practices that are operating an open list do so effectively, and in a reasonable manner, accepting applications for new registrations on a daily basis. There are, however, a number of circumstances when a patient may find it difficult to obtain registration with their local practice and in these circumstances it is important that the Commissioner is fully aware of the grounds under which a practice may refuse registration and the processes that must be followed in order to demonstrate that this refusal has not been on prejudicial grounds. 
[bookmark: _Toc440982492]A practice may only refuse to accept a patient onto an open list where it has reasonable grounds for doing so. Reasonable grounds will not relate to the patients race, gender, social class, age, religion, sexual orientation, appearance, disability or medical condition.  Reasonable grounds may include that the patient does not live in the practice area. Where a practice refuses to register a patient, the reason for this refusal must be made in writing to the patient within 14 days of the request for inclusion being made. The contractor must keep a written record of applications and reasons for refusal. 
[bookmark: _Toc440982493]The operation of a waiting list for registrations is not appropriate. Where a practice feels that it cannot accept new registrations at the time of the patients’ application to join the practice, they may need to consider whether the practice list should remain open and enter into discussions in this respect with the Commissioner. See Section C for more information.
[bookmark: _Toc440982494]In the event that the Commissioner is approached regarding any refusal of registration, it must make contact with the practice to confirm the situation and address the matter in line with the PMS Regulations, GMS Regulations or APMS Directions (as appropriate).

[bookmark: _Toc440982495]Removing a Patient from a Practice List
[bookmark: _Toc440982496]Where a practice wishes to remove a patient from its practice list, the practice must normally provide the reason for removal in writing to the patient. Removal may normally only be requested if, within the period of 12 months prior to the date of the request, the practice has warned the patient in writing that they are at risk of removal and reasons for this have been stated.  
[bookmark: _Toc440982497]It may be justified that a written warning was not possible/appropriate in the circumstances that:
· [bookmark: _Toc440982498]the reason for removal relates to a change of address outside of the practice area including where a patient has been registered as a temporary resident elsewhere and has exceeded the three-month temporary residency period; 
· [bookmark: _Toc440982499]the practice has reasonable grounds for believing that the issue of a warning would be harmful to the physical or mental health of the patient or put at risk one or more members of the practice team; or
· [bookmark: _Toc440982500]It is, in the opinion of the contractor, not otherwise reasonable or practical for a warning to be given. 
[bookmark: _Toc440982501]The practice must record in writing either the date of any warning given and the reasons for such a warning or the reason why no such warning was given. 
[bookmark: _Toc440982502]All patient removals must be recorded by the practice, including the reasons and circumstances of the removal and this record must be made available to the Commissioner should it be requested.  
[bookmark: _Toc440982503]Notifications by the contractor to the Commissioner should be made on removals from the contractors' patient list. The Commissioner must refer to the relevant Regulations/Directions (set out at in Schedule 3 Part 3 of the GMS Regulations; Schedule 2 Part 3 of the PMS Regulations; the APMS Direction do not require APMS contracts to have provisions relating to patient lists – the Commissioner should refer to the wording of the relevant APMS contract).
[bookmark: _Toc440982504]Practices may remove a patient with immediate effect where the patient has committed an act of violence or behaved in such a way that the contractor, practice staff, other patients, or those present at the place the services were provided have feared for their safety. The incident leading to the request for immediate removal must have been reported to the police. It is highly likely that there are different ways in which violent patients are managed nationally as services were commissioned in different ways under a violent patient directed enhanced service scheme. For this reason the Commissioner must refer to the relevant Regulations/Directions and the Special Allocation Scheme (SAS) chapter . 
[bookmark: _Toc440982505]Patients may experience difficulties in registering where they have been removed from a practice list, although, (other than on the grounds of violence or threatening behaviour), this should not ordinarily be a factor considered by practices when approached by new patients. It should also be noted that patients have the right to choose to move from one practice to another, even within the same locality, without providing grounds for doing so.  

[bookmark: _Toc355174338][bookmark: _Toc440982506]Where Patient Assignment to a Practice List is Required
Assignment to an open list
[bookmark: _Toc440982507]The Commissioner may assign a new patient to a practice whose list of patients is open and in making the assignment, the Commissioner shall have regard to:
· [bookmark: _Toc440982508]the wishes and circumstances of the patient to be assigned;
· [bookmark: _Toc440982509]the distance between the patient’s place of residence and the practice premises;
· [bookmark: _Toc440982510]whether, during the six months ending on the date on which the application for assignment is received by the Commissioner, the patient’s name has been removed from the list of patients of any practice in the area of the Commissioner, at the request of the practice;
· [bookmark: _Toc440982511]whether the patient’s name has previously been removed from the list of patients of any practice in the area of the Commissioner owing to violent behaviour and, if so, whether the practice to which the patient is to be assigned has appropriate facilities to deal with such a patient; and
· [bookmark: _Toc440982512]other matters the Commissioner considers relevant.
[bookmark: _Toc440982513]A new patient is defined as a person who:
· [bookmark: _Toc440982514]is resident (whether temporarily or permanently) within the area of the Commissioner;
· [bookmark: _Toc440982515]has been refused inclusion in a list of patients of, or has not been accepted as a temporary resident by, a practice whose premises are within such an area; and
· [bookmark: _Toc440982516]wishes to be included in the list of patients of a practice whose practice premises are within that area.
[bookmark: _Toc440982517]In making an assignment, the Commissioner will contact the practice by telephone, to which the patient is to be assigned, to inform them that an assignment is being made. Following this telephone contact, the Commissioner will send an assignment notification (Annex 1) to both the receiving practice and the PCSS provider for their information. A letter (Annex 2) will also be sent to the patient informing them of their registration and provide details as to how they may access the service. In the majority of cases this letter will be issued by the PC SS provider; however, the Commissioner should ensure that this process is satisfied either through this mechanism or through its own local arrangements.

Assignment to a closed list
[bookmark: _Toc440982518]The Commissioner may not assign a new patient to a practice that has closed its list of patients except in the following circumstances:
· [bookmark: _Toc440982519]most or all of the providers of essential services (or their equivalent) whose practice premises are within the Commissioner's area have closed their lists of patients;
· [bookmark: _Toc440982520]the assessment panel (as will be detailed below) has determined that patients may be assigned to the practice in question, and that determination has not been overturned either by a determination of the Secretary of State or (where applicable) by a court; and
· [bookmark: _Toc440982521]the Commissioner has entered into discussions with the practice in question regarding the assignment of a patient, whereby additional support that the Commissioner can offer to the practice may be required. The Commissioner shall use its best endeavours to provide appropriate support and should discuss support in respect of the first assignment of a patient and any subsequent assignments made to that contractor during their list closure. 

[bookmark: _Ref408503857][bookmark: _Toc440982522]Assignment Based on the Determination of a Commissioner Assessment Panel
[bookmark: _Toc440982523]Where the Commissioner has the need to assign a patient to a practice that has a closed list and most or all of the providers of essential services (or their equivalent) whose practice premises are within the locality of the Commissioner have closed their lists of patients, the Commissioner must:
· [bookmark: _Toc440982524]prepare a proposal to be considered by the assessment panel which must include details of those practices to which the Commissioner wishes to assign patients;
· [bookmark: _Toc440982525]ensure that the assessment panel is appointed to consider and determine its proposal and the members of the assessment panel must include:
· a Commissioner director;
· a patient representative who is a member of the local HWB or Local Healthwatch organisation; and 
· a member of an LMC but not a member of the LMC formed for the area in which the contractors who may be assigned patients as a consequence of the panel's determination provide services.
· [bookmark: _Toc440982526]Notify in writing that it has referred the matter of patient assignment to the assessment panel to the following:
· the LMC for the area of the Commissioner; and
· any contractors whose practice premises are within the Commissioner's jurisdiction that have closed their list of patients and may, in the opinion of the Commissioner be affected by the determination of the assessment panel.
[bookmark: _Toc440982527]In reaching its determination, the assessment panel shall have regard to relevant factors including:
· [bookmark: _Toc440982528]whether the Commissioner has attempted to secure the provision of essential services (or their equivalent) for new patients other than by means of their assignment to contractors with closed lists of patients; and
· [bookmark: _Toc440982529]the workload of those contractors likely to be affected by any decision to assign such patients to their list of patients.
[bookmark: _Toc440982530]The assessment panel shall reach a determination within the period of 28 days beginning with the date on which the panel was appointed.
[bookmark: _Toc440982531]The assessment panel shall determine whether the Commissioner may assign patients to practices which have closed their lists of patients. If it determines that the Commissioner may make such assignments, it shall also determine those practices to which patients may be assigned.
[bookmark: _Toc440982532]The assessment panel may determine that the Commissioner may assign patients to practices other than those practices specified by the Commissioner in its proposal, as long as the practices were notified during the preparation stages of the assessment panel being held.
[bookmark: _Toc440982533]The assessment panel’s determination must include the factors considered by the panel and be made in writing to:
· [bookmark: _Toc440982534]the LMC for the area of the Commissioner; and
· [bookmark: _Toc440982535]any contractors whose practice premises are within the Commissioner's jurisdiction that have closed their list of patients and may, in the opinion of the Commissioner be affected by the determination of the assessment panel.

[bookmark: _Toc440982536]NHS Dispute Resolution Procedure Relating to Determinations of the Commissioner Assessment Panel
[bookmark: _Toc440982537]Where an assessment panel makes a determination that the Commissioner may assign new patients to contractors which have closed their lists of patients, any contractor specified in that determination may refer the matter to the Secretary of State to review the determination of the assessment panel. Please refer to the chapter on managing disputes. 

[bookmark: _Toc440982538]Removal by a Contractor of Patients Assigned to the Practice
[bookmark: _Toc440982539]Historically, practices have often applied an unwritten agreement to the retention period of assigned patients. However, there are no formal arrangements in respect of timescales for patient retention in these circumstances. While the significant majority of practices continue to manage assigned patients in the same manner as an ordinarily registered patient, others may commence a formal removal process immediately following assignment. The Commissioner has a responsibility to ensure that all requests to remove a patient at the request of the contractor must be managed in line with the relevant Regulations/Directions. 

[bookmark: _Toc344897884][bookmark: _Toc355174340]Part A Annex 1 Example Assignment Notification
· Example Assignment Notification
[bookmark: _Toc344897885]
[bookmark: _Toc355174341]Part A Annex 2 Example patient letter confirming registration
· Example patient letter confirming registration

[bookmark: _Toc498495351]
Part B1: General List Maintenance for Primary Medical Services
[bookmark: _Toc401056072][bookmark: _Toc440982540]Scope
[bookmark: _Toc440982541]This Part B sets out the processes for the Commissioner to ensure list maintenance is appropriately managed. It details the list maintenance and data quality measures to be undertaken and suggests additional measures to be taken. Where references are made to actions to be followed by the Commissioner, these actions should, where possible, be done together with the available support services or payment authority.
[bookmark: _Toc440982542]Medical service contracts are predominantly funded on a capitation basis through a global sum payment that can range from the nationally agreed figure of £75[footnoteRef:6], up to more than £150 per head of population in some cases. It follows, therefore, that if a patient list is overstated, the contractor will receive more funding than it is entitled to and this presents a significant financial burden on NHS resources.   [6:  Statement of financial entitlements (SFE), Part 1, para 2.3 (April 2015)] 

[bookmark: _Toc440982543]While in most cases, primary care contractors endeavour to maintain their registered lists in a current and accurate state, patients often fail to notify their registered practice when leaving the area and/or country resulting in potential duplicate registrations, ghost and gone away patients remaining registered on the national patient registration systems.
[bookmark: _Toc440982544]Some degree of list inflation is inevitable, but manageable if kept within reasonable bounds. Current trends of inflation are excessive and in some regions continue to rise. The Commissioner and PCSE are expected to engage in regular proactive list maintenance with general practices. 
[bookmark: _Toc440982545]Ongoing and effective maintenance of lists is essential to ensure they are accurate.  However, even with the most effective list maintenance procedures in place, a practice list can hold 3-8 percent of inaccuracy due to patient turnover alone.
[bookmark: _Toc440982546]Practices with robust systems in place to verify and record patient details at the point of registration, as well as regular systematic checking of details when patients contact the practice, have more accurate lists.
[bookmark: _Toc440982547]The accuracy of a practice’s registration list is important for:
· [bookmark: _Toc440982548]the efficacy of ill-health prevention/screening programmes and total population capture;
· [bookmark: _Toc440982549]the assessment of performance and clinical outcomes which are often compared on a ‘per patients’ denominator; and
· [bookmark: _Toc440982550]the appropriate use of public funds, as allocations are made on a £ per patient basis.

[bookmark: _Toc401056079][bookmark: _Toc440982551]Operating Principles
[bookmark: _Toc440982552]List maintenance processes should be designed with the proactive engagement of the Commissioner, patients (or their representatives), registration authorities, and LMCs on behalf of GPs and practice managers. This should be through a continuous rolling programme, for example: working through the practice registers alphabetically over a one to three-year period, or by targeting specific patient cohorts, for example, choosing a cohort that supports a screening programme e.g. childhood immunisations, flu or cytology.
[bookmark: _Toc440982553]A "one-hit" approach in which a single practice is targeted should be avoided except in exceptional circumstances. This might include due diligence when transferring a full list to a new contract, for example. In all cases this should be carried out in discussion with the LMC.
[bookmark: _Toc440982554]Contractors have a crucial role to play in ensuring their staff access relevant training, are familiar with the FP69 process and are proactive partners in the list maintenance process.
[bookmark: _Toc440982555]When responding to an active FP69 (see Annex 1 and Annex 2) a practice declaration will be sufficient. The practice is responsible for ensuring all declarations made are accurate and should be made aware that these can be challenged where any inconsistencies are highlighted through a cluster-wide audit.
[bookmark: _Toc440982556]A list maintenance exercise is not designed to address performance failures. Where there are reasonable grounds for believing that list inflation is particularly high at an individual practice then concerns about this should be handled separately and in accordance with the performance management directions.
[bookmark: _Toc440982557]The Commissioner should ensure that where the registration authority disputes the practice declaration, the practice is told why and is advised of any list actions that have been taken.

[bookmark: _Toc401056080][bookmark: _Toc440982558]Minimising Inconvenience to Patients
[bookmark: _Toc440982559]Advance screening of the proposed cohort by practices means that fewer patients will be inconvenienced by having to respond to a letter. It will also reduce postal costs associated with the exercise.
[bookmark: _Toc440982560]The Commissioner should maximise awareness in the patient population of list maintenance procedures by ensuring that an effective patient communication strategy is in place. The strategy should be tailored to local needs and build upon examples of what has worked well. For example:
· [bookmark: _Toc440982561]Letters to be addressed to named patients and not the occupier (Annex 3). 
· [bookmark: _Toc440982562]Branded NHS envelopes with a return address are more likely to be opened as they are clearly directly in relation to the patients’ health (Annex 4).
· [bookmark: _Toc440982563]Contractor teams alerting patients to registration checks well in advance – as part of the registration conversation, through display notices in a practice.
· [bookmark: _Toc440982564]The Commissioner and contractors making the process clear to patients through any letters and posters, for example – what the letter looks like, what to do when you get one, the steps in place to minimise deregistration errors, what to do if there is a de-registration error, what to do if a letter arrives for someone not living at that address.
· [bookmark: _Toc440982565]Communications must take into account the Accessible Information Standard which requires organisations to ensure that disabled patients receive information in formats that they can understand. For more information on the standard and guidance on its implementation, see the NHS England website: https://www.england.nhs.uk/ourwork/patients/accessibleinfo-2/  
· [bookmark: _Toc440982566]Communications must be tailored for different languages and consideration of other support for patients whose first language is not English. 
[bookmark: _Toc440982567]List maintenance is also an opportunity to improve other aspects of patients’ registration including the accuracy of patient information held on the register. The Commissioner should ensure that contractors verify the details held on the practice system systematically as part of routine on-going maintenance.

[bookmark: _Toc401056081][bookmark: _Toc440982568]Patient Registration Process
[bookmark: _Toc440982569]Appropriate and timely management of the patient registration process is essential in minimising the potential for list inflation.  
[bookmark: _Toc440982570]The standard registration process requires all general practices to notify all registrations to NHAIS. The NHAIS user should then confirm the registration to the practice and take steps to arrange for the transfer of medical records from the patient's previous general practice. Electronic links are in place between NHAIS sites and all general practices that enable this process. 
[bookmark: _Toc440982571]The process of confirming the new patient registration by NHAIS staff involves checking the patient details against the Personal Demographics Service (PDS) National Back Office (NBO) to confirm the patient’s NHS number, where NHS numbers cannot be traced the system provides for the user to request the allocation of a new NHS number. 
[bookmark: _Toc440982572]Where it is not possible to trace an NHS number for a patient, rather than request allocation of a new NHS number the registration should be kept pending and the previous general practice contacted to obtain further details. 
[bookmark: _Toc440982573]If the practice cannot provide further information to enable the NHS number to be traced it should be asked to contact the patient to obtain this. By taking these steps the user will ensure that allocation of new NHS numbers is kept to a minimum and therefore minimises the potential for list inflation. 
[bookmark: _Toc440982574]Where a new NHS number has been allocated then additional checks are undertaken by the PDS NBO to help ensure a duplicate NHS number has not been created for a patient. Monthly reports, identifying the number of duplicate NHS numbers allocated by PCS are produced by the NHSCFH and these are split between those where the service provider should have been able to trace the correct number and those duplicates that are considered unavoidable. 
[bookmark: _Toc440982575]It is essential that robust procedures are in place to prevent the creation of duplicate registrations at the time of registration. The figures available on the volumes of duplicate numbers created by each service provider should provide valuable benchmark data to monitor this.
[bookmark: _Toc440982576]The Commissioner should ensure that the PCSS provider is processing routine registrations in a timely manner as this is also key to ensuring accuracy of practice lists.

[bookmark: _Toc401056082][bookmark: _Toc440982577]Elements of a Rolling List Maintenance Programme
[bookmark: _Toc440982578]Routine business processes that involve sending letters to patients help reduce list inflation, as any letters returned undelivered[footnoteRef:7] by Royal Mail result in general practices being given the statutory six-month notice period to provide confirmation that the person is a patient to whom it is still responsible for providing essential services. Where confirmation is not  provided then the patient is removed from the practice list (please also refer to the Patient Registration chapter for further information). [7:  The FP69 flag in these circumstances will affect a breast screening invitation] 

[bookmark: _Toc440982579]These letters to patients, using data sourced from the NHAIS system, are inclusive of, but not limited to, the following:
· [bookmark: _Toc440982580]Cervical screening invitation letters sent to all women aged 25-64.
· [bookmark: _Toc440982581]Cervical screening test results sent to all women attending for a test as part of the NHS cervical screening programme.
· [bookmark: _Toc440982582]Flu vaccination invitation letters sent to patients aged 65 and over together with any patients identified by general practices as being in an ‘at risk’ group.
· [bookmark: _Toc440982583]Chlamydia screening invitations letters sent to patients on behalf of certain local authorities.
· [bookmark: _Toc440982584]Bowel screening invitation letters are sent to all patients aged 60 and 74 where the source data used to identify patients to be invited is taken from the NHAIS system. 
· [bookmark: _Toc440982585]Letters sent to all patients registered with a specific general practice if there are any significant changes to practice arrangements.
· [bookmark: _Toc440982586]Medical cards or letters of confirmation of NHS number and registration.
· [bookmark: _Toc440982587]Verification by general practices of the vaccination status of all children aged two years and five years registered with the practice on the first day of each quarter. 
[bookmark: _Toc440982588]In maintaining the NHAIS system specific tasks need to be undertaken to reduce list inflation and help maintain the accuracy of practice lists. The annual programme of checks to be undertaken is shown below together with the standard procedure which should be adopted for each. The flow chart illustrated within Annex 1 and Annex 2 indicates the standard process to be followed. 

	Patient group/cohort
	Frequency
	Process

	Multiple occupancy 
	Monthly
	[bookmark: _Toc440982589]The National PCSS must:
· [bookmark: _Toc440982590]compare Office of National Statistics (ONS) and NHAIS population figures at ward/super output area (SOA) level to enable prioritisation of work;
· [bookmark: _Toc440982591]send the list of names to the relevant general practices. Each practice should confirm if patients have been seen in the last 15 months;
· [bookmark: _Toc440982592]send letters to any patients that are recorded as being registered and have not been seen by their general practice in the past 15 months, taking into account the requirement to ensure that disabled patients receive information in a format that they can understand and they receive support to help them communicate (as mandated in the Accessible Information Standard). 
· [bookmark: _Toc440982593]send reminder letters if no reply received after four weeks.
· [bookmark: _Toc440982594]activate an FP69 for the practices if any letters return undelivered  or where no response is received within two months of the date of the original letter being sent;
· [bookmark: _Toc440982595]remove the patient from the list if the general practice does not confirm patient contact within six months. 

	University/college student/residential school 

	Annually October to December
	[bookmark: _Toc440982596]The National PCSS must:
· [bookmark: _Toc440982597]identify patients recorded on an NHAIS system as being registered with a general practice for four or more years in respect of a college/university address;
· [bookmark: _Toc440982598]send the lists of names to the relevant general practices asking them to confirm the patients are still registered and are still attending the surgery for treatment. Any patients found to be no longer resident should be removed from the practice lists;
· [bookmark: _Toc440982599]send letters to patients asking them to confirm their address where practices are unable to confirm registration, taking into account the requirement to ensure that disabled patients receive information in a format that they can understand and they receive support to help them communicate (as mandated in the Accessible Information Standard).;
· [bookmark: _Toc440982600]send reminder letters if no reply received after four weeks. 
· [bookmark: _Toc440982601]activate an FP69 for the practices if any letters return undelivered  or where no response is received within two months of the date of the original letter being sent;
· [bookmark: _Toc440982602]remove patients from the list in any cases where the general practice does not confirm the address within six months.

	Patients aged 100 and over 

	Six monthly March and September checks
	[bookmark: _Toc440982603]The National PCSS must:
· [bookmark: _Toc440982604]check on NHAIS system for any patients aged over 100 years.
· [bookmark: _Toc440982605]contact general practice to confirm patient still registered.
· [bookmark: _Toc440982606]remove any patients no longer registered from practice lists.
· [bookmark: _Toc440982607]send letters to patients asking them to confirm their registration where practices are unable to confirm registration, taking into account the requirement to ensure that disabled patients receive information in a format that they can understand and they receive support to help them communicate (as mandated in the Accessible Information Standard).

	Transient checks 

	Monthly
	[bookmark: _Toc440982608]The National PCSS must: 
· [bookmark: _Toc440982609]send a letter to patients 12 months after their date of registration with a general practice, where at the time of registration they were recorded as having recently arrived from abroad, to ask the patient to confirm their current address. This sentence should be in several different languages depending on the reasonable needs of the practice's patient, and should take into account the requirement to ensure that disabled patients receive information in a format that they can understand and they receive support to help them communicate (as mandated in the Accessible Information Standard).;
· [bookmark: _Toc440982610]send reminder letters if no reply received after [four] weeks; 
· [bookmark: _Toc440982611]if any letters are returned undelivered or where no response is received, remove patients from the list in any cases where the general practice does not confirm the address within six months 

	Notification of demolished addresses [footnoteRef:8] [8:  The FP69 flag in these circumstances will affect a breast screening invitation] 


	Quarterly
	· [bookmark: _Toc440982612]NHAIS systems receive regular updates to the PAF information to enable the accurate maintenance of patient addresses. Included in the updates are notifications of properties which have been demolished. 
· [bookmark: _Toc440982613]The Commissioner should ensure that the correct address of patients registered regarding any of these addresses is checked with the registered general practices.  
· [bookmark: _Toc440982614]Practices should then be given six months’ notice to confirm the correct address and where this is not provided the patients should be removed from the practice list.

	Patients not seen by general practice in previous five years 

	Annually
	[bookmark: _Toc440982615]The National PCSS should: 
· [bookmark: _Toc440982616]contact general practices to obtain a list of all those patients that have not had a consultation within the last five years;
· [bookmark: _Toc440982617]send a letter to all those identified patients to confirm address and registration, taking into account the requirement to ensure that disabled patients receive information in a format that they can understand and they receive support to help them communicate (as mandated in the Accessible Information Standard).;
· [bookmark: _Toc440982618]send reminder letters if no reply is received after four weeks;
· [bookmark: _Toc440982619]activate an FP69 for the practices if any letters return undelivered  or where no response is received within two months of the date of the original letter being sent;
· [bookmark: _Toc440982620]remove patients from the list in any cases where the general practice does not confirm the address within six months.


[bookmark: _Toc401056091]
[bookmark: _Toc440982621]Additional Measures
[bookmark: _Toc440982622]Despite initiating a rolling programme of list maintenance measures, figures comparing ONS mid-year populations with NHAIS registered population may still show significant inflation in the NHAIS figures. These inflation rates may also differ significantly for local areas.
[bookmark: _Toc440982623]If the Commissioner has a particularly large variance it may wish to undertake a targeted campaign to reduce this in one large exercise. If so, the Commissioner is strongly urged to engage their general practices, LMC and CCGs.
[bookmark: _Toc440982624]Suggested work that could be undertaken is:
· [bookmark: _Toc440982625]Comparison of ONS mid-year stats with NHAIS figures at middle SOA level. This will identify localities within each area where inflation rates are highest and will therefore highlight specific areas to be targeted.
· [bookmark: _Toc440982626]Send mail shot to confirm residency to male patients aged 18-44 living in areas where inflation rates are highest. ONS/ NHAIS comparison at area level has previously shown that the highest inflation rates are related to male patients in this age group, possibly because there are no routine mailshots sent to this cohort.
· [bookmark: _Toc440982627]Undertake further immigrant checks three years after date of first registration for persons who immediately before their current registration are recorded as having arrived from abroad.
· [bookmark: _Toc440982628]Issue guidance and clarification for general practices on the FP69 procedure. Greater awareness of the processes for removing patients within general practices could reduce the scale of list inflation. If guidance has not previously been given to practices on the FP69 process then this should be undertaken. Once in place this could become part of a standard rolling programme.
· [bookmark: _Toc440982629]Test the effectiveness of undertaking checks for duplicate registrations between NHAIS systems. A check between several systems will confirm whether this type of check would identify duplicate registrations and if so could be developed as a standard procedure to be carried out at agreed intervals.
[bookmark: _Toc440982630]It is essential that work is carried out to reduce list inflation and verify practice lists but it is also important to recognise the resource implications of undertaking this work. It is equally essential that all work carried out is recorded and the outcomes monitored to evaluate the success of each initiative.
[bookmark: _Toc440982631]The Commissioner should ensure that the PCSS provider submits a monthly return to the Commissioner detailing the work undertaken and the outcome. A pro-forma is attached in Annex 5 to be used to submit the monthly returns.  To streamline this process, standard reports available from the NHAIS system could be used to populate this pro-forma.
[bookmark: _Toc440982632]Given the requirement to allow a practice six months to confirm the address before patients can be removed from the practice list, it is recognised that any list maintenance exercise could take six to nine months before benefits are realised. This needs to be considered when assessing the effectiveness of interventions.


[bookmark: _Toc498495352]Part B2: Targeted List Maintenance for Primary Medical Services
Background
The Office for National Statistics regularly publishes mid-year population estimates down to the level of CCG (ONS CCG Mid-Year Population Estimates) Middle Super Output Area (ONS MSOA Populations) and Lower Super Output Area (ONS LSOA Populations).  Using these population estimates alongside the numbers of patients registered at a GP practice (NHS Digital published GP Registered Populations) and other sources of local intelligence such as patient postcode list, can assist in determining at a local level, whether the difference could warrant further investigation.
Scope 
This short Part B2 sets out some considerations and investigations that could be undertaken to determine whether a targeted list validation exercise may be beneficial within the commissioning area and what that could involve.
A key line of enquiry in national counter fraud exercises, often relates to list maintenance and so GP practices may welcome support in proactively reviewing their registered list.

Available Data Sources
Of the data sources listed below, not all will be available to all organisations (e.g. patient level data cannot be held by NHS England)
Data Providers:
NHS Digital
· Number of Patients Registered at a GP Practice
· Number of Patients Registered at a GP Practice (CCG Level)
· Number of Patients Registered at a GP Practice (NHS England Commissioning Region)
· Number of Patients Registered at a GP Practice mapped to LSOA
· From April 2017, NHS Digital began publishing these data monthly, prior to this the publication were quarterly on the first day of April, July, October and January.
· Each of these data is available in both 5 year age groups and single year of age (by male, female and total). Files are available to download for onward analysis, but NHS Digital also provide an interactive platform called the General Practice Data Hub https://www.digital.nhs.uk/gp-data-hub 
· Via NHS Digital’s Data Hub, users can interact with the data to view the distribution and spread of data for specific geographies and GP Practices

[image: ]
Office for National Statistics
· Clinical Commissioning Group Mid-Year Population Estimates
· Middle Super Output Area Mid-Year Population Estimates
· Lower Super Output Area Mid-Year Population Estimates
· The Office for National Statistics publish these data annually, usually at the end of October each year, for the previous year.
Data.gov.uk
· Postcode to Output Area to Lower Layer Super Output Area to Middle Layer Super Output Area to Local Authority District Lookups for  in England and Wales


What to consider, who and why?
Where a GP Practice list contains records of people who should no longer be on the list this is known as list inflation. There can be many reasons for this and commissioners and GP practices can work together to minimise this through list maintenance.
In some GP practices their can often be high turnover (leaving and joining) of patients, which can which can be challenging to monitor but benefits from timely processing.
There are records that link to patients who do not de-register and there are 2 principal reasons why an individual may not de-register
Some people may be slow to re-register at other GP practices, despite having moved away from the area, as they are relatively healthy and do not see re-registration as a priority 
People who live abroad (who are required to de-register from their GP practice) fail to do so either because they do not see it as a priority when moving abroad or because they wish to have continued access to the NHS (often referred to as “ghost patients” (this affects list inflation at both the local and national level).
ONS suggests[footnoteRef:9] that, typically the following groups tend to be quicker to register a change of address: [9:  https://www.ons.gov.uk/peoplepopulationandcommunity/populationandmigration/populationestimates/methodologies/patientregisterqualityassuranceofadministrativedatausedinpopulationstatisticsdec2016] 

· mothers with young children
· those with ongoing health conditions
· the very elderly
Additionally, the following tend to be slower to register a change of address:
· young healthy adults, especially males – including students
· highly mobile individuals
· healthier persons, especially males
· males – in general
Parental home: Mobile young adults may choose or default to remaining registered at their parental address; this is similar to the lags issue above.

Shared custody: there is potential for a range of issues where there is shared custody of children at different addresses. These can potentially include:
· split residence not reflected in the record
· duplicate registrations
· use of different names (particularly surnames)
Care homes (and similar institutions): Where a patient moves into a care home this may not be recorded as a change in address, particularly if the intended stay is short. These stays may become longer so that there has in effect been a change in residence, although the GP register has not been updated. By contrast a move may be intended as long-term (and the move recorded on the Patient Register) but the patient may die soon after the move. There are 2 potential consequences for statistical use of data:
· a spell of residence away from the home address can be missed
· a death can be recorded with a place of residence given as different from that recorded on the Patient Register
Duplicate records: There are a number of occasions where duplicate records can occur. These can be classified as duplicates with the same NHS number, and duplicates with a different NHS number. Duplicate records with the same number could be:

· records for the same person, with the same number, held on 2 different lists – the Audit Commission said that the majority of these were temporary where a patient was in the process of transferring from one practice to another.
· records for 2 different people with the same number – the Audit Commission said that these were rare and the cause was not known; potential reasons could include error by patient in writing in an NHS number (and where a check is not undertaken or is passed by chance – for example, same date of birth), clerical (typing or legibility) error on NHS number input, mismatching a patient to another with similar details on registration and allocating the wrong number or fraud. (Anecdotally there have been reports of people “sharing” NHS numbers in certain communities.)
Duplicates with different numbers could be because:

· on registration with a GP a patient is incorrectly identified as a new entrant to the NHS (returning migrant, exit from armed forces, return from private practice)
· on registration with a GP no match is traced to previous records
· on registration with a GP a patient gives insufficient details to allow a match (as above, patients do not legally have to provide proof of identity).
Snapshot: The data that we currently use from the Patient Register are based on a (typically annual) snapshot. This gives the position at that point in time, as it occurs on the register. This approach means there is no “history” between snapshots of changes. For example, where there are 2 or more changes of address in a year only the first and last of these addresses are captured (implying a single move). Moves before exiting from the system (including emigration and death) can also be missed, as can moves shortly after entry to the system (including immigration and birth).

Coverage: The Patient Register is a broad coverage source, but some groups are not included (under-coverage of total population) and there are also some over-coverage issues. Evidence from ONS shows that over-coverage tends to be the larger issue, with the Patient Register having 4.3% more people registered than the 2011 Census estimate of population, whilst we are aware in NHS England the range can be 3 to 8% 
The following groups are not included in GP Practice Register, and may be the cause of statistical under-coverage:
· patients solely registered with private GPs
· babies that have yet to be registered at a GP practice
· migrants into the UK who have yet to register
· armed forces (though some remain on GP lists)
· some armed forces dependants
· prisoners (other than those with a sentence under 6 months)
· some prisoners with a short sentence who have received medical assistance in prison
· patients who have been removed through ”no contact” measures
· patients with a temporary NHS number, where no ”permanent” number exists or where their permanent number is not on a GP register
The following groups, for some statistical purposes, may be thought of as over-coverage:
· patients who are no longer resident in the UK (emigrants)
· patients who are staying in the UK for only a short period
· duplicate records
What local checks could be undertaken
Utilising the data sources and data listed section (3) above and the intelligence from ONS in section (4), Commissioners can determine where they may wish to focus attention and or support for practice.  Decisions should be made locally and on a case by case basis.  Commissioners may wish to undertake analysis internally, or work with a partner such as a Commissioning Support Unit (CSU) who would work with their DSCRO (Data Services for Commissioners Regional Offices) should they wish to interrogate record level data that has been appropriately processed.
Comparing data sources and geographies
Trends in CCG resident population estimates compared to trends in GP registered populations
Are the proportions similar?
Are all the GP practices in within the CCG areas increasing / decreasing with similar proportions?
Are there any practices significantly variant in comparison to  other practices and the CCG trend
Have there been any practice mergers or closures resulting in list dispersal?
Have there been any new and large scale property developments recently
Trends in LSOA population (ONS estimates) compared to trends in GP registered populations (LSOA data from NHS Digital)
Are the proportions similar?
Which LSOAs fall within the practice boundary? (this may require the support of a 3rd party. Can you map record level patient data to determine in which LSOAs the  practice has the majority of its patients [DN: discussing with Primary Care Website developers if they could provide this]
Are the LSOA populations (resident and registered) mapped to GP practices, increasing / decreasing in broadly the same proportions as the GP practice as whole?
How do they compare to other neighbouring practices?
Have there been any practice mergers, or closures resulting in list dispersal
Have there been any new and large scale property developments recently
Is there any in-depth work that could be undertaking by working with a partner (CSU) and record level record data?
These consideration provide a sample of check that could be embarked on when undertaking a targeted list maintenance exercise.


[bookmark: _Toc498495353]PART C: MANAGING CLOSED LISTS
[bookmark: _Toc440982633]Scope 
[bookmark: _Toc440982634]This Part C sets out the processes to be implemented when managing applications to close patient lists and to extend a closure period.
[bookmark: _Toc440982635]At all stages throughout these processes, it is essential that the Commissioner works with the contractor and the LMC to ensure clear and transparent decision making and that all decisions are made in line with internal governance arrangements.

[bookmark: _Toc440982636]Applications to Close a Patient List
[bookmark: _Toc440982637]Sometimes a contractor may wish to close its list to new registrations e.g. where there are internal capacity issues or premises refurbishments. The contractor must seek approval from the Commissioner by a written application (the "Application") before this may happen. A template Application for the contractor to complete is attached in Annex 1. The contractor should use the template Application to ensure it completes all the required information. The contractor may obtain the application itself (for example by accessing this policy) or it may be requested by the contractor. An example covering letter from the Commissioner to the contractor enclosing an application form is in Annex 2.
[bookmark: _Toc440982638]The Commissioner must acknowledge receipt of the Application within seven days of its receipt and may request further information from the contractor to enable it to consider the Application thoroughly.
[bookmark: _Toc440982639]With a view to possibly enabling the contractor to keep its list of patients open, the Commissioner and the contractor must talk openly to establish:
· [bookmark: _Toc440982640]what support the Commissioner may give the contractor; or 
· [bookmark: _Toc440982641]changes the Commissioner or contractor may make.
[bookmark: _Toc440982642]The contractor or the Commissioner may at any time throughout these discussions invite the appropriate LMC to be included in the dialogue about the application.
[bookmark: _Toc440982643]The Commissioner should ensure compliance with the general duties of NHS England. Please refer to the chapter on General duties of NHS England for further information.  
[bookmark: _Toc440982644]The contractor may withdraw the application at any time before the Commissioner makes its decision on the proposed list closure.
[bookmark: _Toc440982645]The Commissioner must make a decision, within a period of 21 days starting on the date of receipt of the Application (or within a longer period as the parties may agree):
· [bookmark: _Toc440982646]to approve the Application and determine the date the closure is to take effect and the date the list of patients is to reopen; or 
· [bookmark: _Toc440982647]to reject the Application.
[bookmark: _Toc440982648]The Commissioner must notify the contractor of its decision in writing as soon as possible after the 21 day period.

[bookmark: _Toc440982649]Approval of Patient List Closure: Closure Notice
[bookmark: _Toc440982650]Where the Commissioner has granted approval for closure of the patient list, a closure notice must be issued to the contractor as soon as possible after the decision is reached, with a copy to the LMC for its area (if any) and to any person consulted in the decision-making process. The Commissioner should use the template notice in Annex 4 to ensure it responds to the contractor with all the required information. 
[bookmark: _Toc440982651]The contractor must close the list on the date in the notice and the list should remain closed for the time specified unless the Commissioner and the contractor agree that the list should be re-opened to patients before the expiry of the closure period.

[bookmark: _Toc440982652]Rejection of Application for List Closure
[bookmark: _Toc440982653]When the Commissioner decides to reject an application to close a list of patients it must as soon as possible: 
· [bookmark: _Toc440982654]provide the contractor with a notification including the reasons why the application was rejected. The Commissioner should use the template in Annex 5 to ensure it responds to the contractor with all the required information; and 
· [bookmark: _Toc440982655]at the same time, send a copy of the notification to any affected LMC for its area and to any person it consulted in the decision-making process.
[bookmark: _Toc440982656]When the Commissioner decides to reject a contractor’s application to close its list of patients, the contractor must not make a further application until: 
· [bookmark: _Toc440982657]the end of the three-month period, starting on the date of the decision of the Commissioner to reject; or 
· [bookmark: _Toc440982658]the end of the three months, starting on the date of the final determination regarding a dispute arising from the decision to reject the application made pursuant to the NHS dispute resolution procedure (or any court proceedings) (please refer to the chapter on managing disputes for further information on the NHS dispute resolution procedure),
[bookmark: _Toc440982659]whichever is the later.
[bookmark: _Toc440982660]A contractor may make a further application to close its list of patients where there has been a change in the circumstances of the contractor which affects its ability to deliver services under the contract. 

[bookmark: _Toc440982661]Application to Extend a Closure Period
[bookmark: _Toc440982662]A contractor wishing to extend an agreed closure period must submit an application to the Commissioner no less than eight weeks before the closure period is due to end.  
[bookmark: _Toc440982663]A template for completion by the contractor is attached in Annex 6. An example covering letter from the Commissioner to the contractor enclosing an application form is in Annex 7.
[bookmark: _Toc440982664]The Commissioner must acknowledge receipt of the application within seven days, then if necessary, discuss potential support that could be offered to the contractor, discuss with any affected LMC and consult other affected parties before reaching a decision on the application to extend within 14 days from receipt of the application. The Commissioner should use the template consultation letter in Annex 8. 
[bookmark: _Toc440982665]If the decision is to accept the application the Commissioner must issue an extended closure notice as soon as possible after the decision is reached to the Contractor, with a copy to the LMC for its area (if any) and to any person it consulted in the decision-making process. The Commissioner should use the template in Annex 9 to ensure that the contractor receives all the relevant information.
[bookmark: _Toc440982666]If the decision is to reject the application then the Commissioner must provide the contractor with a notification, including the reasons for the rejection of the application, with a copy to the LMC for its area (if any) and to any person it consulted in the decision-making process. The Commissioner should use the template in Annex 10.
[bookmark: _Toc440982667]The contractor may re-open its list of patients before the closure period expires if Commissioner and contractor agree.
[bookmark: _Toc440982668]Where an application for the extension of the closure period has been made in accordance with this policy, and that application has been rejected, the list of patients will remain closed until such time as any dispute arising from the application has been resolved through the NHS dispute resolution procedure (or any court proceedings) or until such time as the expiry of the original closure notice. Please refer to the chapter on managing disputes for further information on the NHS dispute resolution procedure.



[bookmark: _Toc345946984]Annex 1 Example Application to Close Practice List of Patients – Sample Template for Completion by Contractor
· Example Application to Close Practice List of Patients – Sample Template for Completion by Contractor

[bookmark: _Toc345946985]Annex 2 Example Application to Close Patient List – Sample Letter from Commissioner to Contractor
· Example Application to Close Patient List – Sample Letter from Commissioner to Contractor

Annex 3 Example Consultation Letter from Commissioner to Affected Parties
· Example Consultation Letter from Commissioner to Affected Parties

[bookmark: _Toc345946987]Annex 4 Approval – Example Closure Notice
· Approval – Example Closure Notice

[bookmark: _Toc345946988]Annex 5 Rejection – Example Letter
· Rejection – Example Letter

[bookmark: _Toc345946989]Annex 6 Example Application to Extend a Closure Period – Sample Template for Completion by Contractor
· Example Application to Extend a Closure Period – Sample Template for Completion by Contractor

[bookmark: _Toc345946990]Annex 7 Example Application to Extend a Closure Period – Sample Letter from Commissioner to Contractor
· Example Application to Extend a Closure Period – Sample Letter from Commissioner to Contractor

[bookmark: _Toc345946991]Annex 8 Example Consultation Letter from Commissioner to Affected Parties Regarding Application for Extension
· Example Consultation Letter from Commissioner to Affected Parties Regarding Application for Extension
Annex 9 Approval – Example Extended Closure Notice
· Approval – Example Extended Closure Notice

[bookmark: _Toc345946993]Annex 10 Rejection of Extended Closure – Example Letter
· Rejection of Extended Closure – Example Letter

[bookmark: _Toc498495354][bookmark: _Toc488146102]
GP Patient Registration Standard Operating Principles for Primary Medical Care

[bookmark: _Toc498495355]Policy statement

There has not been any change in national policy in respect of patient registration for primary medical care services – this guidance clarifies the rights of patients and the responsibilities of providers in registering with a GP practice in particular issues in relation to: 

· Who can access free healthcare

· the provision of documentary evidence of identity or residence on registration  (in particular affecting migrants and asylum seekers who do not have ready access to documents )

· the rights of patients who are temporarily resident in a specialist hospital away from their home address and access to their ‘normal’ GP practice

· Additional guidance relating to the temporary suspension of patient registration is already published and can be found  here

[bookmark: _Toc488146103][bookmark: _Toc498495356]Aims 
In issuing these patient registration operating principles we aim to: 

· Clarify  the contractual rules in respect of patient registration for patients, practices, CCGs and NHS England’s regional teams

· Reduce the risk of worsening health inequalities for specific sections of the community

· Agree a consistent approach across England to clarify, simplify and standardise the patient registration process for patients and practices 

· Embed best practice approaches for patient registrations

· Ensure fairness, equity and transparency in the way general practice services are delivered across England

[bookmark: _Toc488146104][bookmark: _Toc498495357]Context
The Health and Social Care Act 2012 places an obligation on NHS England to secure the provision of primary medical services for patients throughout England. In addition the Health and Social Care Act 2012 introduced statutory duties on the NHS to “have regard to the need to reduce inequalities” in access to and outcomes achieved by services
There are further duties imposed on NHS England under the Equality Act 2010 and NHS Act 2006 on equality and health inequalities.
NHS England wishes to establish operating principles for GP practices for patient registrations that promote equality, human rights and public health and reduce health inequalities. 
In addition the Care Quality Commission (CQC) in their guidance entitled; GP Mythbuster 29; Looking after Homeless Patients in General Practice can be found via the link below[footnoteRef:10] [10:  http://www.cqc.org.uk/content/gp-mythbuster-29-looking-after-homeless-patients-general-practice
] 

In 2014 Homeless and health research provided by ‘Homeless Link’ reported that 90% of the homeless people they surveyed were registered with a GP. However many responded that they were not receiving the help they needed for their health problems, and 7% had been refused access to a GP or dentist in the previous 12 months. In some cases these refusals were due to having missed a previous appointment or because of behaviour. Others reported that they were refused access if they did not have identification or proof of address.
Also the General Practitioners Committee (GPC) of the British Medical Association (BMA) has related guidance which can be found can be found here 

[bookmark: _Toc488146105][bookmark: _Toc498495358]Who can register for free primary care services?

A patient does not need to be “ordinarily resident” in the country to be eligible for NHS primary medical care –this only applies to secondary (hospital) care. In effect, therefore, anybody in England may register and consult with a GP without charge. 
Where a GP refers a patient for secondary services (hospital or other community services) they should do so on clinical grounds alone; eligibility for free care will be assessed by the receiving organisation.
The absence of any reciprocal arrangements between the nation states, a patient’s nationality is therefore not relevant in giving people entitlement to register as NHS patients for primary medical care services. 
From October 2017, we have agreed contractual changes that help to identify patients with a non-UK issued EHIC or S1 form or who may be subject to the NHS (Charges to Overseas Visitors) Regulations 2015. 
Practices will be required to provide all new patients with a revised GMS1 form, which includes supplementary questions to determine a patient’s eligibility to healthcare. For those patients who self-declare that they hold either a non-UK issued EHIC or a S1 form, the practice will be required to manually record that the patient holds either a non-UK issued EHIC or a S1 form in the patient’s medical record and then send the form and supplementary questions to NHS Digital (for non-UK issued EHIC cards) or the Overseas Healthcare Team (for S1 forms) via email or post. 
The Department of Health has agreed to provide practices with hard copy patient leaflets which will explain the rules and entitlements overseas patients accessing the NHS in England. 
It is important to note that there is no set length of time that a patient must reside in the country in order to become eligible to receive NHS primary medical care services. 
Therefore all asylum seekers and refugees, overseas visitors, students, people on work visas and those who are homeless, overseas visitors, whether lawfully in the UK or not, are eligible to register with a GP practice even if those visitors are not eligible for secondary care (hospital care) services.
The length of time that a patient is intending to reside in an area dictates whether a patient is registered as a temporary or permanent patient. Patients should be offered the option of registering as a temporary resident if they are resident in the practice area for more than 24 hours but less than 3 months.
An immigration health charge (or ‘surcharge’) is now payable by non-EEA nationals who apply for a visa to enter or remain in the UK for more than 6 months. People with indefinite leave to remain in the UK and those not subject to immigration control (e.g. diplomats posted to the UK) are not liable to pay the surcharge, but may be ordinarily resident here and entitled to free NHS healthcare on that basis.
Payment of the health surcharge entitles the payer to NHS-funded healthcare on the same basis as someone who is ordinarily resident, from the date their visa is granted and for as long as it remains valid. They are entitled to free NHS services, including NHS hospital care, except for services for which a UK ordinary resident must also pay, such as dentistry and prescriptions in England.
Payment of the health surcharge is mandatory when making an immigration application, subject to exemptions for certain categories of people and the discretion of the Home Secretary to reduce, waive or refund all or part of a surcharge payment. Most of these groups also receive NHS-funded healthcare on the same basis as an ordinarily resident person.
Patients who have paid this surcharge as part of their visa application process should be registered as with any other patients. 

[bookmark: _Toc488146106][bookmark: _Toc498495359]Immediately necessary treatment 

General Practices are also under a duty to provide emergency or immediately necessary treatment, where clinically necessary, irrespective of nationality or immigration status. 
The practice is required to provide 14 days of further cover following provision of immediate and necessary treatment.

[bookmark: _Toc488146107][bookmark: _Toc498495360]Determining if the patient lives in the practice area 

All practices are required to have agreed an “inner” boundary with their commissioner (NHS England or CCG). Anyone who resides within the practice’s inner boundary is entitled to apply to register for primary care medical services and the practice boundary should be clearly advertised to patients on the GPs practice leaflet or website if they have one. 
In addition most practices have also agreed an “outer” practice boundary. 
Patients who move out of a practice’s inner boundary area but still reside in the outer boundary area may be able to remain registered with the practice if they wish and the practice agrees.
GP practices are able to register new patients who live outside the practice area without any obligation to provide home visits or services out of hours when the patient is unable to attend their registered practice.  It is for a practice to decide, at the point of registration, whether it is clinically appropriate and practical to register the individual patient in that way.

[bookmark: _Toc488146108][bookmark: _Toc498495361]Access to registration

Practices should ensure there is equitable access for all patients who wish to register with them. Registration should be available to all patients every day rather than on particular days and throughout the practice’s advertised opening hours. 
Practices may find it helpful to let patients know the less busy times of the day when registration might be easier. 
Where possible it is good practice for practices to provide pre-registration documentation in advance e.g. on line prior to a patient attending to register in person. 
Patients have the right to change practices if they wish. If a patient is registered at another local practice this is not a reason to refuse registration but this would trigger the deregistration from the original practice

[bookmark: _Toc488146109][bookmark: _Toc498495362]New patient health checks 

It is a contractual requirement that once registered all patients must be invited to participate in a new patient check however neither registration nor clinical appointments should be delayed because of the unavailability of a new patient check appointment

[bookmark: _Toc488146110][bookmark: _Toc498495363]Requesting documentary information from patients

Under the terms of their primary medical services contracts, GP practices cannot refuse an application to join its list of NHS patients on the grounds of race, gender, social class, age, religion, sexual orientation, appearance, disability or medical condition.  

Practices can refuse an application to join a practice list if:
· The commissioner  has agreed that they can close their list to new patients,
· the patient lives outside the practice boundary ;or 
· if they have other reasonable grounds

In practice, this means that the GP practice’s discretion to refuse a patient is limited.  

In addition when applying to become a patient there is no regulatory requirement to prove identity, address, immigration status or the provision of an NHS number in order to register. However, there are practical reasons why a practice might need to be assured that people are who they say they are, or to check where they live. Seeing some form of ID will help to ensure the correct matching of a patient to the NHS central patient registry, thereby ensuring any previous medical notes are passed onto a new practice. It is legitimate therefore for the practice to apply a policy to ask for patient ID as part of their registration process. 
Any practice that requests documentation regarding a patient’s identity or immigration status must apply the same process for all patients requesting registration equally. A practice policy should not routinely expect a patient to present a photograph as this could be discriminatory. 
The majority of patients will not find it difficult to produce ID / residence documentation, however there will be some patients who do live in the practice area, but are legitimately unable to produce any of the listed documentation. Examples of this may be;

         People fleeing domestic violence staying with friends or family
         People living on a boat, in unstable accommodation or street homeless
         People staying long term with friends but who aren’t receiving bills
         People working in exploitative situations whose’ employer has taken their documents
         People who have submitted their documents to the Home Office as part of an application
         People trafficked into the country who had their documents taken on arrival
         Children born in the UK to parents without documentation

Reasonable exceptions therefore need to be considered and the individual registered with sensitivity to their situation. 
As there is no requirement under the regulations to produce identity or residence information, the patient MUST be registered on application unless the practice has reasonable grounds to decline. These circumstances would not be considered reasonable grounds to refuse to register a patient and neither should registration or access to appointments be withheld in these circumstances. If a patient cannot produce any supportive documentation but states that they reside within the practice boundary then practices should accept the registration 
Where necessary, (e.g. homeless patients), the practice may use the practice address to register them if they wish. If possible, practices should try to ensure they have a way of contacting the patient if they need to (for example with test results).
If a practice suspects a patient of fraud (such as using fake ID) then they should register and treat the patient but hand the matter over to the NHS Counter Fraud Authority (NHSCFA)
· the NHS Counter Fraud Authority Reporting Line: 0800 028 4060
· filling in an online form at https://reportfraud.cfa.nhs.uk/reportFraud 
· email at: generalenquiries@nhscfa.gsi.gov.uk 
· by post to the NHS Counter Fraud Authority, Skipton House, 80 London Road, London, SE1 6LH.
[bookmark: _Toc488146111][bookmark: _Toc498495364]Refusing Registration 

If a practice refuses any patient registration then they must record the name, date and reason for the refusal and write to the patient explaining why they have been refused, within a period of 14 days of the refusal. 
This information should be made available to commissioners on request. Commissioners may ask practices to submit the numbers of registration refusals, age, ethnicity and reasons as part of their quality assurance process. 


[bookmark: _Toc488146112][bookmark: _Toc498495365]Patients who are temporarily resident in a specialist hospital away from home

There has been some confusion in respect of Part 5, 17 (4) of the 
GMS regulations full reference to the regulations can be found in appendix B
This regulation is not considered ‘reasonable grounds’ to refuse registration according to legal advice. 15(4)(b) relates to patients who are already registered with the GP practice and cannot be used as a reason / justification for not registering certain patients. These only become relevant AFTER a patient is registered it does not provide grounds for a refusal to register the patient in the first instance.
There are no legal grounds for refusing to register a patient because they are an inpatient in a hospital. Indeed, the “gatekeeper” role of the NHS GP for accessing secondary care services depends on patient registration.  
Practices are not however expected to provide anything other than essential and additional services in these circumstances.  If the resident requires any other services these must be arranged by the hospital or commissioned by the responsible CCG. CCGs who are responsible for securing specialist hospital services should ensure that all services over and above those normally associated with general practice are both agreed as part of the contract specification and actively monitored to ensure delivery against that specification
A template Memorandum of Understanding is appended to support  GPs, commissioners and providers in clarifying the contractual requirements of primary care providers and those of the hospital, and the regulatory and professional obligations of the Clinicians to ensure safe care and example MOUs are also provided that describe ‘shared care’ arrangements/responsibilities so that patients receive holistic care.

[bookmark: _Toc488146113][bookmark: _Toc498495366]Registering children

As a minimum requirement the arrangements above in respect of the registration of any patient with a GP surgery should be followed when the person registering is a child. However, there are circumstances that practices should be aware of, in relation to safeguarding guidance. 
The legal definition of a child is 0 to 18 years of age; however young people may be able to make independent decisions from as young as 13 year old, depending on their Gillick competency which can be found here.  Section 11 of the Children Act 2004 places a statutory duty on the NHS to safeguard and promote the welfare of all children up to the age of 18yrs.  The Victoria Climbie Enquiry Report 2003 (9.104) stresses the importance of GP registration for every child. It sets out the importance of knowing the identity and name of those registering the child and their relationship to that child. 
If a child under 16 attempts to register alone or with an adult that does not have parental responsibility, the Practice Child Safeguarding Lead should be alerted.  
For purposes of safeguarding children, the following should be considered whilst recognising that patients must still be registered in the absence of documentation and policies must be applied in a non- discriminatory manner.

The practice should seek assurance through: 

· Proof of identity and address for every child, supported by official documentation such as a birth certificate, (This helps to identify children who may have been trafficked or who are privately fostered.) 
· An adult with parental responsibility should normally be registered at the practice with the child[footnoteRef:11]. The ID of the adult is essential as it can be matched to the birth certificate details. However, the practice should not refuse to register a child if there is no-one with parental responsibility who can register, as it is generally safer to register first and then seek advice from the Practice Child Safeguarding  Lead, Health Visitor or Practice Manager. (This situation may alert you to a private fostering arrangement which constitutes a safeguarding concern).  [11:  There may be legitimate exceptions to this, such as where both parents are serving in the armed forces and are registered with an ‘armed forces’ GP.] 

· Offering each child  a new patient registration health check as soon as possible after registration 
· Proof of parental responsibility or relevant guardianship agreements
· Seeking collaborative information (supported by official documentation) relating to 
· Current carers and relationship to the child 
· Previous GP registration history 
· Whether the child is registered with a school and previous education history 
· Previous contact with other professionals such as health visitors and social workers 
· Children who have been temporarily registered with the practice should be reviewed regularly and proceed to permanent registration as soon as possible and ideally within three months of initial registration. Likely length of stay should be determined at initial registration and patient registered as temp/permanent as appropriate. 
· Children of parents or carers, who have been removed from the list for any reason, must not be left without access to primary care services. 
· Where parents or carers have been removed from the list due to aggressive and or violent behaviour a risk assessment should be completed to identify any risk to their children and the appropriate referrals safeguarding made. 
· A ‘think family’ approach should be made when seeing either the adult[s] or child/children within the surgery. If you are aware that an adult has significant risk taking behaviour, chronic mental health concerns or repeated episodes of stress and anxiety, safeguarding and support consideration should be made to the welfare and safety of the child/children being cared for by that adult.  

Practices should be alert to potential risks such as those described above when young people aged between 16-18 years of age register alone and dealt with in line with practice safeguarding procedures and escalated outside of the practice through the local procedures if appropriate.16-18 year olds are still children by law of child protection but can also be parents and carers. It’s imperative that we consider the risks and vulnerabilities within this age group.
There is nothing to stop a parent deregistering their family and not registering again. It is not compulsory to be registered with a GP whether an adult or a child. To amend this there would need to be legislative change. Such legislation would encroach on areas of personal freedoms and patient and parental rights so would likely attract resistance. In addition it is difficult to see how to enforce or police as there is no jurisdiction or levers to ensure that all children are registered.
If a practice is concerned about a family who are deregistering their children with no plan to register with another general practice they need to consider whether this should be raised with the Local Authority as part of normal safeguarding processes. 

[bookmark: _Toc488146114][bookmark: _Toc498495367]Registration of those previously registered with Defence Medical Services (DMS) and Priority NHS care for Veterans 

DMS have their own GP services that look after serving personnel, mobilised reservists and some families. These specific primary care services are commissioned separately by the DMS of the Ministry of Defence. When servicemen and women leave the armed forces, their primary healthcare reverts to the responsibility of the local NHS. As a minimum requirement the arrangements set out above in respect of the registration of any patient with a GP surgery should be followed when the person registering is a veteran. Prior service should be recorded on registration and allocated the correct Read/Snomed Code.  This should enable access to specialist or bespoke care or charity support as necessary for such patients and for the delivery of the armed forces covenant. 
A veteran is an ex-service person or reservist who has served in the armed forces for at least one day. There are around 2.5m of these veterans in England at the time of drafting.
All veterans are entitled to suffer no disadvantage from their service and to receive priority access to NHS hospital care for any condition as long as it's related to their service (subject to clinical need), regardless of whether or not they receive a war pension.  
All people leaving the armed forces are given a summary of their medical records, which they are advised to give to their new GP when they register. The practice will also normally be advised automatically of prior registration with Defence Medical Services (with a summary of their in-service care).  
More information on the duty of care owed to service personnel and specific services is contained in the armed forces covenant which can be found here; 
 
· https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/49469/the_armed_forces_covenant.pdf;  

· http://www.nhs.uk/NHSEngland/Militaryhealthcare/Pages/Militaryhealthcare.aspx


[bookmark: _Toc488146115][bookmark: _Toc498495368]Persons released from prisons, immigration centres or children’s secure facilities 
We will introduce a contractual change from October 2017 to allow patients to register with a practice before they leave the detained estate. This agreement will include the timely transfer of clinical information, with an emphasis on medication history and substance misuse management plans, to the practice from the detained estate healthcare service to enable better care when a new patient first presents at the practice.  
Those in contact with Criminal Justice System may get a letter from the Youth offending Service, the CRC or the National Probation Service
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[bookmark: _Toc488146116][bookmark: _Toc498495369]
Appendix A; Draft Framework for a Memorandum of Understanding between GP Practice and Private provider (MH facility)

· Draft Framework for a Memorandum of Understanding between GP Practice and Private provider (MH facility)
[bookmark: _Toc488146121][bookmark: _Toc488146122]
Appendix B Regulation 15 of the GMS Regulations (2015)

Essential services
17.—(1) Subject to paragraph (2), for the purposes of section 85(1) of the Act (requirement to provide certain medical services), the services which must be provided under a contract (“essential services”) are the services described in paragraphs (4), (6), (7) and (9). 
(2) Essential services are not required to be provided by the contractor during any period in respect of which the Care Quality Commission has suspended the contractor as a service provider under section 18 of the Health and Social Care Act 2008(87) (suspension of registration). 
(3) Subject to regulation 20(2)(b) and (c), a contractor must provide the services described in paragraphs (4) and (6) throughout the core hours. 
(4) The services described in this paragraph are services required for the management of a contractor’s registered patients and temporary residents who are, or believe themselves to be— 
(a)ill, with conditions from which recovery is generally expected;
(b)terminally ill; or
(c)suffering from chronic disease,
which are delivered in the manner determined by the contractor’s practice in discussion with the patient. 
(5) For the purposes of paragraph (4)— 
“disease” means a disease included in the list of three-character categories contained in the tenth revision of the International Statistical Classification of Diseases and Related Health Problems(88); and 
“management” includes— 
(a) offering consultation and, where appropriate, physical examination for the purposes of identifying the need, if any, for treatment or further investigation; and 
(b) making available such treatment or further investigation as is necessary and appropriate, including the referral of the patient for other services under the Act and liaison with other health care professionals involved in the patient’s treatment and care. 
(6) The services described in this paragraph are the provision of appropriate ongoing treatment and care to all of the contractor’s registered patients and temporary residents taking account of their specific needs including— 
(a)advice in connection with the patient’s health and relevant health promotion advice; and
(b)the referral of a patient for other services under the Act.
(7) A contractor must provide primary medical services required in core hours for the immediately necessary treatment of any person to whom the contractor has been requested to provide treatment owing to an accident or emergency at any place in the contractor’s practice area. 
(8) In paragraph (7), “emergency” includes any medical emergency whether or not related to services provided under the contract. 
(9) A contractor must provide primary medical services required in core hours for the immediately necessary treatment of any person to whom paragraph (10) applies who requests such treatment for the period specified in paragraph (11). 
(10) This paragraph applies to a person if— 
(a)that person’s application for inclusion in the contractor’s list of patients has been refused in accordance with paragraph 21 of Schedule 3, and that person is not registered with another provider of essential services (or their equivalent);
(b)that person’s application for acceptance as a temporary resident has been refused under paragraph 21 of Schedule 3; or
(c)that person is present in the contractor’s practice area for a period of less than 24 hours.
(11) The period specified in this paragraph is, in the case of a person to whom— 
(a)paragraph (10)(a) applies, 14 days beginning with the date on which that person’s application was refused or until that person has been subsequently registered elsewhere for the provision of essential services (or their equivalent), whichever occurs first;
(b)paragraph (10)(b) applies, 14 days beginning with the date on which that person’s application was rejected or until that person has been subsequently accepted elsewhere as a temporary resident, whichever occurs first; or
(c)paragraph (10)(c) applies, 24 hours or such shorter period as the person is present in the contractor’s practice area.

[bookmark: _Toc498495370]
Temporary suspension to patient registration

[bookmark: _Toc498495371]Formal List Closure
The GMS and PMS contracts allow for a Practice to request permission from its commissioner to close its list to new patients (Paragraph 29 of Schedule 6, Part 2 of the NHS (GMS Contracts) Regulations (as amended). This option exists to give practices a degree of workload control over the management of their services, particularly when there is unusual and sustained demand from patients or in situations of workforce or recruitment difficulties that affect a practices ability to provide services to an acceptable and safe standard.
As the commissioner also has a duty to ensure the availability of primary care services for the resident population it has certain powers with regard to these requests including agreeing to the length of the closure and the conditions that would need to exist to trigger a re-opening of the list. The commissioner will also need to consider the availability of alternative provision for new patients and any impact on neighbouring practices. Following changes to the formal list closure process in 2012 the commissioner does not have the power to halt practices’ delivery of additional and/or enhanced services as a means to reduce practice workload thereby keeping the patient list open. Therefore list closure no longer carries such financial consequences for the practice as it was once thought to have and allows practices to continue to deliver holistic care to registered patients.
When a practice does formally close its list, the requirement is to close between three and twelve months; not less than three months. An approved closure notice must specify what the time period is.

[bookmark: _Toc498495372]‘Informal’ or ‘Temporary’ List closure

While the GMS and PMS contracts do not allow for a ‘temporary’ or ‘informal’ list closure they do allow for a practice to refuse individual patient applications for inclusion in a contractors list of patients providing there are reasonable non-discriminatory grounds to do so (paragraph 17 of Part 2 of Schedule 6). See appendix A. In this guidance we distinguish a patient refusal on a case by case basis, based on the patient circumstances, from a refusal to allow a patient to join the list because of the circumstances surrounding the provider and so do not consider paragraph 17 to be appropriate in these circumstances.
Practices can however suffer unforeseen pressures which can reasonably be predicted to be short term. In these circumstances there may be a real or perceived risk to ‘safe patient care’ by accepting more new patients onto the list and action to address this by the practice should be received by the commissioner as a trigger for support and help
NHS England has seen a significant rise in the number of practices suspending registration on a temporary basis causing a significant problem for patients, neighbouring practices and commissioners in some areas.
Practices do not exist in isolation so when a practice restricts new patient registration, this has an impact not only on patients, but on neighbouring practices. It is for these types of circumstances that the formal list closure
procedure exists; to allow for a considered and managed approach to list management across all practices
Because of the potential impact of “temporary suspension” NHS England encourages practices to open a dialogue with their commissioner as early as possible when considering temporary suspension
These guidelines for commissioners, describe the circumstances where a temporary suspension by the contractor of patient registration may be appropriate and the conditions that should govern that decision such that the roles and responsibilities of both parties are not compromised.

[bookmark: _Toc498495373]Overview of current activity

The increase in temporary suspension of patient registration is a symptom of rising pressure in primary care, which creates a risk to patients, neighbouring practices and the commissioner; however the risk to patients being registered with an oversubscribed practice should also be taken into account.




[bookmark: _Toc498495374]Facts/Principles

Addressing practices seeking to ‘Informally’ or ‘Temporarily’ suspend patient registration onto their list should be in the context of the General Practice Forward
View and NHS England’s commitment to supporting practices in difficulty.
However, NHS England has a duty to ensure that patients have access to primary care.
· Core services includes operating an open list by fact of regulation and is how NHS England ensures access to services; the NHS Act confers a duty on the commissioner to ensure the provision of services
· Any actions considered by the commissioner should ensure, system wide, safe, quality and accessible core services to patients and be proportionate and sensitive to the providers concerned.
· NHS England and CCGs as Commissioners have a responsibility to address health inequalities
· Commissioners and providers must work together to ensure compliance with the Equality Act, ensuring the rights of those with protected characteristics are not directly or indirectly compromised.
· Good medical practice states that if a GP is aware that patient safety is being compromised, then they have a professional duty to act
· The unintended impact of any action needs to be considered in relation to both registered patients and unregistered patients in the locality as well as the impact on other local providers both primary (GP and pharmacy) and secondary care
The commissioner has the right to assign patients throughout the period that the list is not formally closed having due regard to the quality and safety of services and the reasons behind the list closure in the first place

[bookmark: _Toc498495375]Issues to be taken into consideration

NHS England acknowledges that things can rapidly change within practices. These may include for example;
· An immediate and unpredicted shortfall in the availability of staff e.g. through sickness or a delay to a staff appointment
· An unpredicted surge in demand
· An unexpected event affecting a practices ability in the short term to provide the full range of services normally available e.g. a flood or a fire (See Force Majeure provisions of the standard GMS, PMS and APMS contracts).
· Impact on a practice of an unfavourable CQC inspection where remedial action temporarily affects normal service provision
In some circumstances the action required to remedy a problem may take several months and in others just a few weeks for example, a planned short term suspension of registration as part of a recovery plan through the vulnerable practice programme. Alternatively, practice capacity may be temporarily compromised by premises development or IT upgrades. Under these circumstances it would be usual to expect planning and communication with patients in advance with a specific start and end date and disruption measured in weeks not months
In all but exceptional circumstances Practices should approach the commissioner in advance so that an action plan that minimises the impact on patients can be considered jointly at the earliest opportunity and so that immediate support from the commissioner can be put into action. A request to temporarily suspend patient registration should be considered by the commissioner as a trigger for support as it should for a formal application to close the list
This guidance does not prescribe what length of time an approval of a temporary list suspension is appropriate as this will vary depending on the circumstances. The key words are unpredictable and/or short term. In circumstances where there is a known history of difficulty in recruitment including the availability of locums or the circumstances affecting the practice can be predicted to last longer e.g. a planned refurbishment or a rebuilding programme scheduled to last month’s say following a flood or a fire, the formal list closure procedure should be encouraged.
In both cases the practice’s eligibility for support through the Practice Resilience
Programme should be considered by the commissioner.

[bookmark: _Toc498495376]Process to be adopted

All practices should be encouraged to contact their commissioner at the earliest possible opportunity i.e. at the point that suspension to registration is being considered so that the provider and commissioner can work together to agree what support is required.

At this point commissioners should
· seek to understand the reasons behind the action
· engage the LMC at the time of a decision as the LMC also carries a responsibility for representing all their affected parties
· Facilitate what action needs to take place by the practice and/or by the commissioner for the list to be re-opened. If actions can reasonably be expected to take longer than 3 months then the Practice should be asked to make a formal application to close its list.

Actions should trigger consideration of the practice resilience programme or use of section 96 e.g. a diagnostic/review of the difficulties faced and recommended action
At the end of the agreed period where temporary suspension of patient registration has occurred, the list would normally re-open. There are only two alternative outcomes;
· If the situation is almost resolved for example an appointment has been made but the post not yet filled (for example by a week or two later) an extension to the temporary arrangement can be negotiated
· Despite support to deliver an action plan the practice continues to feel compromised. The commissioner should then consider an application for formal list closure, which will require wider consultation. The parties will need to agree the status of the practice list during the formal process, whether, having regard to all local circumstances, the practice should continue to operate a temporary suspension to patient registration.

These guidelines have been drafted in recognition of the immediate pressures facing some practices; they do not however sanction the term ‘open but full’. Where a practice is failing to engage with the commissioner, and unilaterally seeking to determine its own restrictions on patient access, without consideration of the impact on patient access generally or the implications for neighbouring practices, then contractual action may need to be considered
[bookmark: _Toc498495377]
Appendix A; paragraph 17 of Part 2 of Schedule 6

Refusal of applications for inclusion in the list of patients or for acceptance as a temporary resident


17.—(1) The contractor shall only refuse an application made under paragraph 15 or

16 if it has reasonable grounds for doing so which do not relate to the applicant’s race, gender, social class, age, religion, sexual orientation, appearance, disability or medical condition.

a. The reasonable grounds referred to in paragraph (1) shall, in the case of applications made under paragraph 15, include the ground that the applicant does not live in the contractor’s practice area.

b. A contractor which refuses an application made under paragraph 15 or 16 shall, within 14 days of its decision, notify the applicant (or, in the case of a child or incapable adult, the person making the application on their behalf) in writing of the refusal and the reason for it.

c. The contractor shall keep a written record of refusals of applications made under paragraph 15 and of the reasons for them and shall make this record available to the Primary Care Trust on request.

[bookmark: _Toc498495378][bookmark: _Toc493831276]
Special Allocation Scheme (SAS) 

(To note and for information only: Other terminology previously used in relation to special allocations of this type have included but are not limited to, Violent Patient Scheme (VPS) or Zero Tolerance Scheme (ZT S))

[bookmark: _Toc498495379]Executive Summary and Key Messages
This chapter provides guidance to Commissioners and providers of essential primary medical care services in relation to the removal of patients who are violent from their practice list and the Special Allocation Schemes (SAS) intended to ensure such patients receive primary care services. Provision for SAS is set out in the GMS Regulations and the PMS Regulations (together, the Regulations). 
This guidance focuses on a number of key themes (which are intended to support implementation of, and commissioning and monitoring of a SAS:
· Introduction
· Commissioning a robust SAS
· Provider and service requirements and monitoring. 
· The scope of / eligibility criteria for a SAS, 
· The process for requesting immediate removal of a patient, 
· What happens after removal, including returning choice to patient (see also section 3.11.2) 
Given the importance of the interests that SAS seeks to balance, two key messages are emphasised at the outset.
The first relates to the scope of SAS. The Regulations regarding the removal of patients who are violent is specific in terminology and the Regulations require that GMS and PMS contracts provide for "Removal from the list of patients who are violent". 
However, within the Regulations it is further specified that the grounds on which a contractor may request that a person be removed from its list of patients with immediate effect are that "the person has committed an act of violence against any of the persons specified in subparagraph (2) or has behaved in such a way that any of those persons has feared for their safety".
The Commissioner should therefore be clear that violence does not have to be physical or actual. It can be perceived, threatened or indeed a perceived threat of violence. A person's fear for their safety can also be actual or perceived.  If a patient's behaviour is such that it warrants removal from the patient list and placing them on a SAS (if they wish to continue receiving primary medical care), then the Regulations require that the incident is reported to the police.
In the case of the patients whose behaviour is disruptive but falling short of the above grounds, Commissioners should discuss with the practice if the patient should instead be removed from the practice on the alternative ground of irrevocable breakdown in the relationship between the person and the contractor see paragraph 24, Schedule 3, Part 2 of the GMS Regulations and paragraph 23, Schedule 2, Part 2 of the PMS Regulations). 
The second key message is that we want all providers to be fully aware of and understand the process for immediate removal of a patient. In summary, where a patient's behaviour is deemed within the scope of this chapter (i.e. SAS):
The Regulations require that, for a patient to be removed from a practice list, the practice must report the incident to the police.  The following 10 point process is designed to work in all but very exceptional circumstances. Those infrequent and exceptional cases relate solely to commissioner instigated allocations (for example a patient that falls within the remit of a SAS allocation, but with no recent removal from a GP Practice i.e. previously unregistered) and must be discussed and agreed with NHS England in advance.
1. The Practice calls the police to report the incident (which is required under the regulation) and obtain a response (if required) and police incident number. Where possible this should be at the time of reporting but in any case, a police incident number must be included within written report provided by the practice within 7 days (a contractual requirement under ‘reasonable requests for information’).
2. The Practice requests an immediate removal from NHS England's Primary Care Support England ("PCSE") service provided by Capita at. This request can be by phone (visit https://pcse.england.nhs.uk/contact-us/ for contact details) or email pcse.immediateremovals@nhs.net. PCSE will request the police incident number [Note: this is different from a crime reference number, which can only be allocated by the police once it has been established that a crime has been committed. The police will however record an incident number on police systems for all incidents according to Home Office Counting Rules ("HOCR")]. If the Practice does not have a police incident number at this point (which should be in exceptional circumstances only), the Practice will be asked to provide details of the date, time and mechanism (i.e. 999, 111, local number) via which the incident was reported to the police. The absence of an incident number will not delay the immediate removal of a patient. 
3. PCSE removes the patient from the Practice list and informs the appropriate Commissioner.
4. The Regulations require that the Practice notifies the patient in writing that a request for removal has been made, unless to do so would harm the patient's physical or mental health or put other's on the Practice premises at risk.
5. PCSE allocates the patient to a local SAS provider. Commissioners are responsible for commissioning SAS either from GPs or other provider.
6. PCSE notifies the patient in writing (standard letter at appendix 7) that they have been removed from the Practice list (as per the Regulations (25.7)) and also, allocated to the SAS provider..
7. The Practice provides a follow up report in writing to the Commissioner (sample available at appendix 1), within 24 hours where possible but before the end of a period of seven days beginning with the date on which notice was given. Where the Practice was unable to provide a police incident number initially; the practice will be asked to include this in the report (under the contractual requirement for reasonable requests for information). 
8. Following 7 days from the incident, the Commissioner and PCSE will liaise to ensure an incident number has been received (either by PCSE or via the written practice report to the Commissioner). In the event an incident number has not been provided, the Commissioner will contact the provider to ensure one has been obtained and provided.
9. The  SAS provider will ensure risk assessment and regular monitoring is in place to enable the patient to be repatriated back in to main stream Primary Care as soon as is feasible.
10. The SAS provider will notify PCSE when choice has been returned to the patient and they have been removed from the SAS. This will ensure the patients records are amended accordingly (i.e. VP flag removed from patient record) allowing them to re-register at their chosen practice. [Note: Commissioners should ensure this is included in any future SAS contracts awarded and where possible, seek to make arrangements for this to be added to existing contracts].
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[bookmark: _Toc483740365]Purpose of this document
There will undoubtedly be instances when practices have to deal with patients who are difficult, challenging, aggressive and abusive, as well as in some cases, violent.  In order to protect GP’s and practice staff and to allow them to carry out their roles, Commissioners, in collaboration with the wider stakeholders, have developed this guidance.
Under the SAS, designated GP practices will provide services to patients by prior appointment and at specific locations and times as detailed in individually agreed contracts. Patients are allocated to SAS following a process of immediate removal as a result of an incident that was reported to the police.  
Where this document refers to NHS England, the Commissioner or Commissioners, this encompasses NHS England local teams that retain commissioning of primary medical services and CCGs with delegated authority.
The purpose of this document is to provide Commissioners with consistent national guidance to support good commissioning of SAS. It aims to provide a steer on the implementation of SAS in practice and how to work with Primary Care Support England (PCSE), which is delivered on behalf of NHS England, by Capita Plc.
[bookmark: _Toc483740366]Background to this work 
The SAS was introduced as a Directed Enhanced Service in 2004 to provide general primary care medical services in a secure environment to patients who meet the criteria for inclusion into the scheme. The SAS cannot be used in any other circumstances without express and prior agreement with NHS England 
This SAS allows Commissioners to balance the rights of patients to receive services from GPs with the need to ensure that specified persons, including GPs, their staff, patients and others on the premises, deliver and receive those services without actual or threatened violence or other reasonable fear for their safety. 
Removing a patient under the regulations should only be used as a last resort when all other ways of managing the patient’s behaviour have been exhausted.
[bookmark: _Toc483740367]Context: Rules, Regulations and Existing Arrangements
[bookmark: _Toc483740368]Rules and Regulation
[bookmark: _Toc483740369]The GMS / PMS Contract Regulations
The National Health Service (General Medical Services Contracts) Regulations 2015 
· The National Health Service (General Medical Services Contracts) Regulations 2015 
The National Health Service (Personal Medical Services Agreements) Regulations 2015 - Schedule 2 – Part 2
· The National Health Service (Personal Medical Services Agreements) Regulations 2015 - Schedule 2 – Part 2
[bookmark: _Toc483740370]The Primary Medical Services (Directed Enhanced Services) Directions (2016) 
· The Primary Medical Services (Directed Enhanced Services) Directions (2016) 

[bookmark: _Toc483740371]Police Incident Reporting – The Home Office Counting Rules
Excerpt from the Home Office Counting Rules (HOCR) For Recorded Crime and from Her Majesty's Inspectorate of Constabulary
· Excerpt from the Home Office Counting Rules (HOCR) For Recorded Crime and from Her Majesty's Inspectorate of Constabulary 

[bookmark: _1565094461][bookmark: _1565094499][bookmark: _1565094553][bookmark: _1565094581][bookmark: 2-deciding-if-a-crime-should-be-recorded][bookmark: _Toc483740372]Existing Arrangements
The administrative arrangements of existing SA scheme across England have been disparate and varied. This has created challenges when trying to apply the Regulations consistently and the practical application of SAS through a single delivery partner (Primary Care Support England)
Particular issues are as follows.
First, the Regulations provide for immediate removal of a patient from a practice list on a phone call from the practice, yet some SAS require Commissioner intervention of some sort before a removal is actioned.  This is out with the provisions as set out in the Regulations.
Secondly, the Regulations require a practice to report an incident to the police but do not mandate the acquisition of a police incident number or crime number before a removal is actioned. NHS England’s stakeholders (including GPC) acknowledge that the provision of an incident number (but not a crime number) is a 'reasonable request for information' in accordance with the contract. However, an incident number should not be a prerequisite to the immediate removal of a patient whose behaviour is such that they meet the criteria for removal. 


[bookmark: _Commissioning_a_robust][bookmark: _bookmark1][bookmark: _Toc483740422][bookmark: _Toc498495381][bookmark: _Toc483740423]Commissioning a robust SAS
· Commissioning a robust SAS

[bookmark: _When_to_use][bookmark: _bookmark2][bookmark: _Toc493831280][bookmark: _Toc498495382]When to request a removal of this type under the Regulations  (Information on eligibility for Commissioners and Providers)
It is important that these regulations are not misused or used lightly but that it is only reserved for those patients who meet the criteria for removal and resulting in an incident being reported to the police, or for patients who are deemed a future safety risk to themselves or others within the primary care setting.  
It is not the intention to encourage a situation where patients are immediately removed for comparatively minor offences (e.g. that have not been reported to the police) or for behaviour that could be ascribed to a health condition and which is capable of being alleviated through careful management, care and treatment.
We therefore provide the following comprehensive guidance that outlines circumstances deemed appropriate to remove a patient from the patient list (although this is a guide and not exhaustive) and emphasises the importance of applying this procedure when strictly necessary. The overarching objectives behind a SAS is to ensure any patient removed under the violent patient regulations have access to essential and additional medical services. Also,  to communicate behavioural expectations to patients and educate them to behave responsibly wherever possible, while at the same time minimising the risks to the safety of health professionals and others.
[bookmark: _Toc483740426]Types of behaviour covered by this guidance?
The Health Circular 2000/01 defined violence in the primary care context as:
“Any incident where a GP, or his or her staff, are abused, threatened or assaulted in circumstances related to their work, involving an explicit, or implicit, challenge to their safety, wellbeing, or health”.
The main kinds of behaviour which are considered to bring  a patient within the regulations covered by this guidance are (these are only intended to be used as a guide and therefore the list is not exhaustive):  
Assault 
For an assault to fall within the scope of a removal from the list, it should involve a person intentionally or recklessly causing another to apprehend the immediate infliction of unlawful force on an individual in a manner which either results in injury or causes that individual to fear injury or some other immediate threat to their personal safety.
Threatening behaviour
Any verbally threatened harm towards others, with or without accompanying gestures, will fall within the scope of a removal. Threats of nonviolent acts are unlikely to do so (e.g. blackmail or use of offensive language without more).
Behaviour resulting in damage to property
Any behaviour resulting in damage to property, whether  accompanied by verbal threats or not and whether that damage is intentional or not,  is likely to be within scope of the scheme if the behaviour was intended to terrorise or intimidate individuals or is seen as a precursor to a personal assault.
Further considerations in relation to 6.4.5 – 6.4.7

Examples of the cases referred to above would include any incident in which the patient has: 
struck, grabbed or punched a GP,  member of staff or other individuals, either within the practice premises, or if elsewhere, if in a targeted attack
thrown an inanimate object at a GP, member of staff either within the practice premises or elsewhere, if in a targeted attack
struck, grabbed, punched or thrown an inanimate object at another patient(s) within the practice premises
wielded a weapon, or used an object as one, in an actual or intended assault or in a manner intended to intimidate or terrorise staff, patients or other persons on the practice premises
threatened  to assault or physically harm a primary care worker 
threatened to damage property or  to ‘seek revenge’ in a menacing way 
caused damage to property with an intention to intimidate or cause harm.

This list is not exhaustive

[bookmark: _Toc483740427]What behaviour this scheme does not ordinarily cover?
Below are some examples of the types of behaviours that would not ordinarily fall within the scope of the Regulations covered by this guidance.  These are only intended to be used as a guide and therefore the list is not exhaustive.  Any person felt threatened or fearful of their own safety, should still report the incident.  These removal regulations cover all persons on the practice premises. 
verbal abuse including swearing, either of a specific or non-specific nature, if not accompanied by any genuinely threatening behaviour, e.g. when it can reasonably be seen as merely venting frustration or ‘blowing off steam’. Practices should exercise discretion when considering whether a perceived fear or belief that behaviour is threatening is reasonable.
invasion of another person’s personal space
shouting or banging the reception desk
behaviour  that was not appropriate to report to the police (e.g. a patient who has never been aggressive before and who is clearly suffering mental or physical anguish) .  In such circumstances, it might be more appropriate to use the standard procedure for breakdown in practice/patient relationship by writing to them after the event, requesting an explanation or apology and warning that a continuation of such behaviour could result in them being removed from the practice’s list.  Patients must not be immediately removed for minor offences not reported to the police, nor should they be removed for behaviour which can be ascribed to a condition capable of being rapidly alleviated by treatment e.g. mental health illness or medical / acute conditions with known behavioural changes (e.g. head injury) Therefore, careful consideration of any mitigating circumstances must be given as to whether a referral to this scheme is in the best interests of the patient. 
Incidents that occur outside of the primary care setting and have no connection with the practice, such as community or hospital based incidents. These would ordinarily default to and dealt with by that specific settings policy.
It is important to recognise that the SAS does not provide for the ongoing treatment of the families of those patients allocated to the scheme for incidences of violence.  A practice must not unilaterally remove all family members unless they have also behaved in way as to require allocation to a SAS and each patient must be referred separately. However, careful consideration will need to be given to the ongoing arrangements of any dependants of family the member who has been removed from the practice.  These should be considered on a case by case basis.
Where a breakdown in relationship had occurred with non-dependant family members as a result of one family member being placed on the SAS, then they should be removed using a more relevant process e.g. 8 day removal. 
NB – where a practice is unsure how to proceed having read these examples, they can contact the commissioner for support, advice and guidance. The practice may also choose to seek guidance from the Local Medical Committee. 
Please note that within the ‘Managing Patient Lists’ chapter there is sub section  ‘Removing a Patient from a Practice List’ which describes a route to be taken in the event of an irrevocable breakdown in GP/patient relationship, which can be the more appropriate route, however, a patient must be sent a warning letter within the proceeding rolling twelve month period and given the opportunity to moderate their behaviour.  Removal can only be effected if the behaviour is repeated and then the patient can be given 8 days’ notice to find a new GP.  Less serious circumstances are suitable for this method of removal by the contractor. Patients must not be removed using the ’immediate removal’ process unless the matter has resulted in the incident being reported to the police. 
[bookmark: _Once_satisfied_that][bookmark: _bookmark3]Once satisfied that a patient's behaviour warrants removal from the practice list, in order to remove a patient immediately, the practice is required under GMS and PMS regulations to:
Notify the Police
In order to remove a patient immediately for cases of serious violent assault, threat or damage, the situation has to be serious enough to justify reporting the incident to the police in an appropriate timeframe, due to the incident having left the person feeling sufficiently threatened for their own safety, or that of another.
The practice, where appropriate, should dial 999 on the day of the incident and if necessary, summon police assistance/attendance.  When contacting the police it is important that the practice makes it clear that an incident has occurred about which the practice wants to make a formal statement as soon as possible, so as to support the situation that is to qualify for immediate removal. 
Due to the nature of incidents requiring an immediate removal under these regulations, it would not be expected that the practice notify the police days after the incident. A further contact to the police within 7 days may be required if the incident number for the call wasn’t recorded, retained or provided at the time of the call.  The SAS policy is in place for urgent incidences and as such, this information and evidence may be used for local audit purposes.
Notify the Commissioner (via PCSE)
The practice is required to notify the Commissioner via PCSE either by telephone (0333 014 2884), or emailing Pcse.immediateremovals@nhs.net.  At this point the will be a reasonable expectation that practices will be able to evidence contact with the police by passing on details of an incident number or detail why this has not been possible and if possible call back with an incident number as soon as practical. The practice will be required to follow up the call with a written report of the incident (including police incident number), preferably within 24 hours but no more than 7 days after the incident occurring and via email to the Commissioner .  A sample reporting form for recording the incident can be found at Appendix One. 
The practice must notify the patient that it has requested their removal from the patient list , as set out in the regulations, unless an exception applies under the Regulations (see section 2.14).
PCSE will ensure the patient removal process commences. Following the removal and in conjunction with the commissioners as necessary, PCSE will decide on the best arrangement to ensure continuity in primary care service for the patient. This may include allocation to the SAS (but recognises the patient retains the right to choose not to be registered at all). A flag is placed on the patient record which prevents the patient from registering at other GP Practices.
PCSE will write to the patient to notify them of the removal and ongoing management arrangements (standardised letter at appendix 7).  It is expected that this process will be completed within a 24 hour working period from the initial notification. 
NB After removal, all requests and allocations to SAS will be reviewed by a SAS Panel. The panel will monitor the ongoing appropriateness of the removal, allocation and rehabilitation of the patient.  This is with a view to safely returning choice to the patient in timely way and reintegration to mainstream Primary Care.

Registered providers and managers of NHS GP and other primary medical services must also comply with their regulatory obligations, for example to notify CQC about certain incidents that took place “while an activity is actually being provided or as “a consequence of its being provided” (CQC, 2013) and when an incident is reported to or investigated by the police. For more information, click here.
For further information relating to the process following an allocation to the scheme, please refer to Appendix Two.
The practice should notify the patient that it has requested their removal from the list unless an exception applies under the Regulations (see section 2.14)
[bookmark: _Toc483740430]Patient Appeals Process
It is recognised that GP practices report incidents to the police and request an immediate removal where there is due cause and to protect the safety of practice staff, patients and visitors. 
The appeals process must recognise that a practice has already fulfilled its obligation under the Regulations by reporting the incident to the police and notifying the Commissioner.
The patient referred to the SAS has a right of appeal and should they wish to do so, can appeal against the decision by putting this in writing within 14 days of the notification of the referral, addressing it to the Commissioner's SAS Liaison Team.  The Commissioner will contact the practice to notify them of the appeal and invite them to provide any supplementary information in relation to the removal.  
The appeals process does not delay the immediate removal of a patient following an incident that has been reported the police and the commissioner (via PCSE)
The appeal should be reviewed by a panel convened by the Commissioner (a ‘SAS Panel’). The panel should include appropriate representations (including LMCs and a patient representative group as appropriate).
The Commissioner will notify the patient of the decision in writing within 14 days of the SAS Panel, having first discussed the outcome with the practice from which the patient was removed.  
It is the responsibility of the SAS panel to review the evidence provided by the patient in support of their appeal.  The SAS Panel will uphold or reject the appeal   where it has reasonably considered if a removal under the regulations was made in error, or inappropriately.
Pending the outcome of any appeals process, should the patient need to access Primary Medical Care, this would have to be provided by the SAS to which the patient had been allocated


[bookmark: _Toc493831281][bookmark: _Toc498495383]Working with Primary Care Support England (PCSE) (delivered on behalf of NHS England by Capita)
Brief Introduction to PCSE
In September 2015, PCSE took on responsibility for the delivery of NHS England’s primary care support services. PCSE provides support services to GP Practices, Pharmacies, Dentists and Opticians.  For General practices they provide services covering:
· Registrations and List Maintenance (Exeter and PDS);
· Medical Records – Responsible for moving hard copy patient medical records between practices and into storage;
· Supplies – Providing NHS stationery, pre-printed forms, needles and syringes via an online portal;
· GP Payments – Administrating monthly contracts and reimbursements to GP practices;
· The National Performers List (NPL) – Administering entry and changes to Performers Lists on behalf of NHS England;
· Cervical Screening – Delivering prior notification lists of patients eligible for screening to GPs, sending out call;
· Open Exeter – Providing access control support for Open Exeter.


[bookmark: _Toc483740431][bookmark: _Toc493831282][bookmark: _Toc498495384] Appendices
[bookmark: _Appendix_One_–][bookmark: _bookmark4][bookmark: _Toc483740432]Appendix One – Sample Violence Reporting Form
· Sample Violence Reporting Form

[bookmark: _Toc483740433]Appendix Two – What happens to the patient following allocation?
Once a patient has been allocated onto the SAS and notified, they will usually remain on the scheme for a minimum of 12 months, with the exception of an upheld appeal or the break clause of six months, which is considered by the provider, only when the patient has been reviewed on a minimum of three occasions within the previous six months.
At this point, the patient could be removed from the scheme if there is clear evidence of changed behaviour, with the aim being to try and tackle the underlying causes of their behaviour, and rehabilitate them, as far as possible, through counselling and/or other forms of treatment.
 Patients who do not co-operate, or show no signs of change in behaviour, will remain registered with the designated practice for a minimum of 12 months.  This will be the case even if the patient changes address but remains within the commissioning area..  
Where the patient changes address and moves out of the area, the patient will be transferred to a provider of the SAS in the area where they have moved into.  

[bookmark: _Toc483740434]Appendix Three – SAS Sample Good Conduct Guide
· SAS Sample Good Conduct Guide

[bookmark: _Toc483740435]Appendix Four – Information Sharing Agreement
To be published separately – a reference link will be added following publication of this document.
[bookmark: _Unavoidably_small_and]Appendix Five – Risk Assessment approach
As noted in section 3 [para 3.27], NHS staff have the right to work in an environment that keeps them safe from violence and aggression, enabling them to deliver the highest quality service and patient care.
All staff are potentially vulnerable to violence and aggression and the employing organisation has a legal obligation to have strategies in place to mitigate the risks. 
Under the Health and Safety at Work Act 1974 and the Management of Health and Safety at Work Regulations 1999 employers have a duty to ensure the health, safety and welfare of their staff.  Where they may be at risk, this must be assessed, documented and staff provided with adequate information, instruction and training. The ultimate responsibility for the health and safety of staff rests with the employing organisation.  
It is important that NHS funded providers recognise the need for training standards in violence and aggression.  There is a legal requirement to ensure that those advising and training others in the safe management of violence and aggression have the appropriate skills and knowledge. 
A Training Needs Analysis should have been undertaken to identify the level of training that is required.  However, training requirements may change because of a risk assessment and the introduction of additional control measures.
Aims
The key aim of this Annex is to outline a risk-based approach, which considers the risk factors and risk mitigation options. Thus, ensuring NHS Funded providers who deliver the SAS are able to deliver the highest quality of clinical care available to patients.
Requirements
All NHS Funded providers who deliver the SAS  must undertake suitable and sufficient risk assessments so that are able to deliver the highest quality of clinical care available to patients and ensure that they comply with the legal duties outlined in the health and safety legislation. These include:
1.1.1.1 Health and Safety at Work Act 1974, section 2 and 3, which requires the provision and maintenance of a working environment for employees that is, so far as is reasonably practicable, safe, without risks to health, and adequate as regards facilities and arrangements for their welfare at work which includes adequate training:
Section 2 General duties of employers to their employees
It shall be the duty of every employer to ensure, so far as is reasonably practicable, the health, safety and welfare at work of all his employees.
Without prejudice to the generality of an employer’s duty under the preceding subsection, the matters to which that duty extends include in particular—
1.1.1.2 The provision of such information, instruction, training and supervision as is necessary to ensure, so far as is reasonably practicable, the health and safety at work of his employees;
1.1.1.3 Health and Safety At Work Act 1974, section 7 which requires that employees should take reasonable care of their own health and safety and that of others who may be affected by their acts or omissions at work; and cooperate by following any requirement imposed on them by their employer :
Section 7 General duties of employees at work
It shall be the duty of every employee while at work— 
1.1.1.4 to take reasonable care for the health and safety of himself and of other persons who may be affected by his acts or omissions at work; and
1.1.1.5 as regards any duty or requirement imposed on his employer or any other person by or under any of the relevant statutory provisions, to co-operate with him so far as is necessary to enable that duty or requirement to be performed or complied with.
1.1.2 The Safety Representatives and Safety Committees Regulations 1977 and Health and Safety (Consultation with Employees) Regulations 1996 impose a duty on employers to consult workers on matters pertaining to their health and safety.
The Care Quality Commission’s Essential Standards of Quality and Safety sets out the general requirements for a safe working environment. Outcome 14D specifically requires that members of staff are supported to do their work in a safe working environment where risk of violence, harassment and bullying are assessed and minimised.
The Management of Health and Safety at Work Regulations, 1999 Regulations 3 and 5 impose an overarching duty on employers to carry out suitable and sufficient risk assessments and introduce preventative and protective measures to control the identified risks. This includes the risk of violence and aggression.  The assessment should identify the measures needed to either eliminate the risks or, if this is not reasonably practicable, adequately control them. The Regulations do not specify which measures should be introduced to control the risk.  It is for the employers to satisfy themselves that the measures they have taken are adequate. In doing so, the NHS funded provider must consider the good practice of other employers managing similar issues.
A  Violence and Aggression Risk Assessment should be documented for any task / activity which presents a significant risk. In addition to formal documented risk assessments, employees must conduct a Personal Risk Assessment before they perform a task/activity, which may present a risk of violence and aggression. This assessment should examine the risk to themselves and others who may be affected by the activity. If necessary, they must communicate their findings to others.
Roles and Responsibilities
The Commissioner 
The Commissioner (or equivalent) is responsible for receiving assurance that the organisation has an effective programme in place for managing clinical, financial and strategic risks.  In order to provide such assurance, the Commissioner will receive reports from the relevant panels, groups or committees dealing with risk management and providing risk data (the exact names of these bodies varies between organisations, although their broad functions will not).
Senior managers
Senior managers have the responsibility for ensuring that their areas of work comply with the risk management process.  They will ensure that there are effective risk management processes are in place to identify, assess, evaluate, control, monitor and review risks. In addition, they are responsible for ensuring that members of staff are informed of the risks within their work environment. Senior managers are responsible for implementing and monitoring any identified risk management control measures.
Local Managers 
Local Managers have a responsibility in relation to the identification of hazards, risk assessing, development and delivery of the action plans. They are responsible for ensuring that their staff engage with the risk management process, in particular by reporting all incidents of violence, assisting with the incident investigation and debrief, and implementation of any action plans. 
They should ensure that risk assessments are readily available for inspection and that staff awareness and knowledge of the risk assessment process along with associated control measures is tested. They also have a responsibility to manage the expectations of staff, and ensuring that staff are made aware of the risks within their work environment and know how to mitigate them. 
All staff
All members of staff have a responsibility towards the management of risk. This includes reporting incidents, accidents, near misses, using the organisation’s reporting form through the internal reporting system. They must be aware that they have a duty to take reasonable care of their own safety and the safety of others. They must be familiar with the Risk Management Strategy and comply with all organisational policies, Regulations, procedures and instructions in order to protect the health, safety and welfare of any individual affected by the organisation.
One key principle is that all staff groups whose work, brings them into contact with members of the public, receive a level of conflict resolution training which is commensurate to the risks they face.  
Risk assessment process
An important part of the risk assessment process is being able to identify the potential sources of information needed to feed into the risk assessment and identify the level or training required, such as:
· Reported incidents, near misses, serious untoward incidents;
· Patient and members of the public considerations;
· Staff roles and responsibilities;
· Duties performed by staff in high risk roles (according to risk assessments);
· Current levels of skills and training, staff expectations;
· Statutory requirements, policy and guidance. 
Risk factors
It is possible to identify trends and themes in terms of the hazards that staff face and the possible levels of training required, and asses against each such as:
· Prevalence of clinically related challenging behaviours;
· Presence of aggravating factors; 
· Inefficient services such as cancelled appointments, delays to services, long waiting times;
· Environmental factors: building design, stressful or heightened activity, crowded, noisy areas;
· Location of premises which may be isolated;
· Insufficient appropriately trained staff and resources, including shortage of qualified staff;
· Language skills;
· Fatigue and tolerance.
The findings from the above process should be recorded clearly on a violence & aggression risk assessment form. The following are guidance notes on completing the violence & aggression risk assessment form. They are designed to allow you to carry out a suitable and sufficient assessment of the risk of violence and aggression in your working environment.  The form is divided into six main sections.  The aim has been to make the areas to be assessed as clear as possible.   It is not possible to cover all eventualities and those completing the form must not feel that they cannot record any other relevant details.   Where necessary, continuation sheets can be used.
Risk Assessments should be undertaken in consultation with employees and reviewed at least annually or after an incident has occurred or as a result of a change. If a major change is required as part of a review a new form must be completed. If the circumstances remain largely the same then there is a section to record that a review has been undertaken.
Section A – Administration Details
This section is designed to identify the location where the assessment is being conducted.
Section B – Task or Activity
Write down the tasks or activities which could lead to a risk of violence and aggression. If there is a specific activity that presents an elevated risk this may need to be documented separately.  Specify the personnel that may be involved in each task or activity. Remember to consider any other personnel who may be similarly at risk.
Section C – Assessment of Risk
This section is designed to identify the likelihood of the risk of violence to employees based on the various hazards that employees may be exposed to in undertaking their duties.  The section should be completed by answering all of the relevant questions.  Once this has been undertaken, the answers should be reviewed and a decision of the degree of perceived/actual risk made.
It is important to consult all those who may be involved in the activity/task when undertaking a risk assessment.  Perception of risk may vary from individual to individual. In addition, employees may have been involved in incidents, which they have not previously reported or shared with their colleagues.
Section D – Current Control Measures
This section is where any existing control measures/precautions are listed. Many of these control measures will have been highlighted in Section C.  These can be summarised and cross referenced where appropriate. A continuation sheet can be used if necessary.
Section E – Initial Risk Rating Figure
In order to prioritise actions, it is necessary to evaluate the level of risk presented by the hazards identified. This is undertaken using a simple rating system and a basic multiplication. Further guidance is given in the Risk Matrix Section.
Section F – Additional Risk Control Measures Required
Where the level of risk is considered to be unacceptable this part of the form is used to determine additional risk control measures.
When considering actions to be taken a hierarchy of risk control measures should be considered in the following order:
· Elimination or removal of the risk;
· Substitution with a less risky option;
· Enclosure or segregation of the risk;
· Prevention of access of/to the risk;
· Organising work to reduce exposure to the risk;
· Safe systems of work/safe operating procedures.
Consideration should also be given to staff training requirements, including those arising from implementation of the control measures. 
There will be occasions when the additional control measures required may take some time to implement. The request for these controls should form part of the Action Plan to be agreed with the Head of Service. The new risk rating figure will quantify the projected reduction in risk.
Section G – Action Plan Agreed with Manager
The Action Plan is documented confirmation that the additional risk control measures have been identified and agreed with the manager. This should specify the expected completion date and confirm when controls have been implemented. A final/residual risk rating figure should then be calculated: this may be different to the risk rating detailed in Section F if some of the recommendations cannot be actioned.
Risk Matrix
Assess each risk against the likelihood of an incident occurring and should it happen the severity of the consequences. 
LIKELIHOOD Taking into account the controls in place and their adequacy, how likely is it that such an incident could occur?  Apply a score according to the following scale:
	Level
	Descriptor
	Description

	5
	Almost Certain
	Likely to occur on many occasions, a persistent issue

	4
	Likely
	Will probably occur but it is not a persistent issue

	3
	Possible
	May occur occasionally

	2
	Unlikely
	Do not expect it to happen but it is possible

	1
	Rare
	Can't believe this will ever happen





SEVERITY Taking into account the controls in place and their adequacy, how severe would the consequences be of such an incident? Apply a score according to the following scale.

	Level
	Descriptor
	Actual or Potential  Impact on Individual(s)
	Actual or Potential
Impact on
Organisation

	5
	Catastrophic
	DEATH
	National adverse publicity. Investigation. Litigation expected/certain.

	4
	Major
	PERMANENT INJURY:
e.g., RIDDOR reportable injury/ Ill health retirement/redeployment
	RIDDOR reportable
Long-term sickness. Litigation expected/certain.

	3
	Moderate
	SEMI-PERMANENT INJURY/DAMAGE
e.g., injury that takes up to one year to resolve or requires
Occupational Health involvement/rehabilitation
	Litigation possible but not certain. High potential for complaint.

	2
	Minor
	SHORT-TERM INJURY/DAMAGE eg, injury that has been resolved within one month
Short-term sickness.
	Minimal risk to organisation. Litigation unlikely. Complaint possible.

	1
	Insignificant
	NO INJURY OR ADVERSE
OUTCOME
	No risk at all to
organisation. Unlikely to cause complaint.
Litigation risk remote.


Risk score action to be taken
	
LIKELIHOOD
	SEVERITY
	

Action 

	
	1
Insignificant 
	2
Minor
	3
Moderate
	4
Major
	5
Catastrophic
	

	1. Rare
	1
	2
	3
	4
	5
	No Immediate action 

	2. Unlikely 
	2
	4
	6
	8
	10
	Action within 12 months 

	3. Possible 
	3
	6
	9
	12
	15
	
Urgent Action 

	4. Likely 
	4
	8
	12
	16
	20
	

	5. Almost Certain 
	5
	10
	15
	20
	25
	



Sample Risk Assessment Form 
· Sample Risk Assessment Form
[bookmark: _Appendix_Six:_Example][bookmark: _bookmark5][bookmark: _Toc483740439]
Appendix Six: Example Patient Pathway
Referral made to Primary Care Support England (PCSE) from Referring GP Practice and flag placed on patient record
Within 1 working day PCSE sends the SAS Contractor referral form
PCSE confirms:
Referring GP Practice can deduct patient, SAS Contractor can request patient notes.
PCSE notifies the patient in writing of the allocation to SAS
It is important that all relevant organisations / contractors are informed of registrations, deductions and any appeals in a timely manner
If confirmed not appropriate Commissioner informs and engages further with Referring GP Practice and SAS Contractor
SAS Contractor contacts referring practice for details of incident
Patient completes registration and consents to data sharing with other NHS organisations
Patient ready to be discharged
Review of patient at 12 monthly intervals (6 if appropriate / relevant)
Ongoing service provision and rehabilitation
SAS contractor writes to patient to confirm placement and to arrange 1st appointment for initial assessment
SAS Contractor confirms referral with PCSE
SAS Contractor contacts Commissioner if referral considered not appropriate. This would be an exception rather than a rule. Commissioner should consider convening a panel to review  e.g. in the same way a patient appeal
Patient not ready to be discharged
Patient supported to find alternative GP practice
Exceptional Discharge Panel review for patients registered for more than 2 years

PATIENT PATHWAY
The SAS Contractor  receives and reviews the referral











 











Green arrows represent data transfer flows
This pathway does not prejudice the patient’s has a right of appeal (see section 4 – para 4.9).  Each Commissioner’s SAS Panel should consider any patient appeal.  The panel’s decision with regard to the removal and SAS allocation does not affect the patient’s right to escalate the matter to NHS England via the customer contact centre (https://www.england.nhs.uk/contact-us/complaint/).

N.B. If a patient appeal is upheld, the Commissioner MUST notify PCSE via pcse.immediateremovals@nhs.net 
The Commissioner should note that when a matter is referred to NHS England for consideration, NHS England will require information regarding the process followed in the patient’s appeal and the reasons for the determination of the panel.


Appendix Seven: Standardised Patient Communication from PCSE
· [bookmark: _1567603828]Standardised Patient Communication from PCSE
NHS England is committed to working with its partners, patients and patient representative groups to refine and improve this standardised letter further over the coming months.  We are also committed to making this communication available in alternative languages.


[bookmark: _Toc498495385]
Contract Variations (templates available)

[bookmark: _Toc440981698][bookmark: _Toc498495386]Introduction
[bookmark: _Toc440981699]This policy describes the process to determine any contract variation, whether by mutual agreement or required by regulatory amendments, to ensure that any changes reflect and comply with legislation so as to maintain robust contracts.
[bookmark: _Toc440981700][bookmark: _Toc498495387]Types of Contract Variation
[bookmark: _Toc440981701]Variations to contracts fall broadly within four categories: 
[bookmark: _Toc440981702]changes due to legislation or regulatory change;
[bookmark: _Toc440981703]changes to the contracting party;
[bookmark: _Toc440981704]changes to services; or
[bookmark: _Toc440981705]changes to the payment arrangements.
[bookmark: _Toc440981706]Where a GMS contract or PMS agreement is varied, the Commissioner is required by the Regulations to notify relevant patients where such variation:
[bookmark: _Toc440981707]changes the range of services provided to the contractor's registered patients; or
[bookmark: _Toc440981708]where patients who are on the contractor's list of patients are to be removed from that list.
[bookmark: _Toc440981709]The Commissioner must inform those patients of the steps they can take to obtain elsewhere the services in question or register elsewhere for the provision of essential services (or their equivalent).
[bookmark: _Toc440981710]The Commissioner should consider whether any such provision is contained within an APMS, MCP or PACS contract.
[bookmark: _Toc440981711][bookmark: _Toc498495388]Legislation / Regulatory Changes
[bookmark: _Toc440981712]Usually both parties to a primary medical contract must agree a variation in order for it to take effect. The Commissioner may, however, vary the contract without the contractor’s consent where it is reasonably satisfied that it is necessary to do so to comply with the NHS Act, any regulatory changes pursuant to the NHS Act or any direction given by the Secretary of State pursuant to the NHS Act. This right is contained within all GMS, PMS, APMS and where appropriate MCP/PACS contracts. 
[bookmark: _Toc440981713]The Commissioner must notify the contractor in writing of the wording of the variation and the date it will take effect. Where it is reasonably practicable to do so, the date the variation will take effect must not be less than 14 days after the notice is served.
[bookmark: _Toc440981714]There is no need for the Commissioner to seek agreement or require a signature of acceptance for this type of variation, as there is no right of refusal or negotiation.
[bookmark: _Toc440981715]The process for issuing a variation notice due to legislation / regulatory changes is:
[bookmark: _Toc440981716]a regulatory amendment to existing Regulations or new Directions are issued under statutory instrument. Commissioners should ensure arrangements are in place to take the appropriate action as quickly as possible after the issue of an amendment. 
[bookmark: _Toc440981717]where the GMS Regulations are amended, there may be a centrally issued GMS variation to the Standard GMS Contract and a supporting notice both of which should be used to inform the contractors of the change. This is not possible for PMS/APMS/MCP/PACS contracts as these are locally defined contracts, which vary significantly across the country.
[bookmark: _Toc440981718]the Commissioner must notify contractors of the variation and its effective date. A template variation notice is provided in Annex 1 for GMS contracts and Annex 2 for PMS/APMS contracts. Further information for MCP/PACS can be found HERE in the New Care Models area od NHS England’s website
[bookmark: _Toc440981719]for GMS contractors, the notification should include the GMS variation and the relevant pages of the amended contract document for completeness. For PMS and APMS contractors, the Commissioner will be required to ensure the regulatory amendments become a contractual amendment, citing the correct clause numbers affected within the individually held contracts and including the relevant pages of the document for completeness.
[bookmark: _Toc440981720]all electronically held contracts should be updated with the variations at this stage to ensure that the centrally held documents remain up to date with current legislation.
[bookmark: _Toc440981721]commissioners should retain a copy of the notice on file for completeness. Each contract file should contain a variation log and commissioners should ensure that this is updated accordingly.

[bookmark: _Toc440981722][bookmark: _Toc498495389]Changes to the Contracting Party
[bookmark: _Toc440981723]Changes to the contracting party may be due to:
[bookmark: _Toc440981724]partnership changes;
[bookmark: _Toc440981725]company changes;
[bookmark: _Toc440981726]retirement (including 24-hour retirement); 
[bookmark: _Toc440981727]novations, mergers and splits; and/or
[bookmark: _Toc440981728]death of a contractor
Joining an MCP or PACS
[bookmark: _Toc440981729]There are specific processes to follow on the death of a contractor. Please refer to the chapter on the death of a contractor for further information. 
[bookmark: _Toc440981730]The GMS and PMS Regulations and the APMS Directions contain provisions relating to the remaining scenarios listed above which are considered in more detail below.

[bookmark: _Toc440981731][bookmark: _Toc498495390]Partnership Changes
[bookmark: _Toc440981732]Changes to the composition of a partnership will require variation to the contract and may require a variation to the standard registration conditions with the CQC.
[bookmark: _Toc440981733]Procurement law may be relevant as, in some circumstances, the admittance of a new contracting party may give rise to procurement obligations. Commissioners should refer to relevant published guidance and should take appropriate advice at an early stage. Commissioners must also act in accordance with any procurement protocol issued by NHS England.
[bookmark: _Toc440981734]The GMS Regulations, the PMS Regulations and the APMS Directions place restrictions on the organisational structures that are eligible to enter into different types of primary medical contracts. Please refer to the ‘Contracts Described’ chapter for details on the eligibility criteria. 
[bookmark: _Toc440981735]Contracts may be varied in a number of ways with relation to partnership matters, including the following which are looked at in more detail below:
[bookmark: _Toc440981736]individual contractors changing to more than one individual (which may be a partnership which requires a different process depending on whether it is a GMS contract or not); and
[bookmark: _Toc440981737]changes to the parties of contracts with more than one individual (which may be from a partnership to an individual contractor or changes to the composition of partnerships).
[bookmark: _Toc440981738]There may be many reasons for partnership changes including disputes between parties which are considered further below.

[bookmark: _Toc440981739]Individual to partnership – GMS contracts
[bookmark: _Toc440981740]If a GMS contractor is currently an individual medical practitioner who wishes to enter into partnership with one or more individuals under that contract, the contractor is required to notify the Commissioner in writing and provide the following information:
[bookmark: _Toc440981741]the name of the person or persons with whom the contractor proposes to practice in partnership; 
[bookmark: _Toc440981742]confirmation that the person or persons is either a medical practitioner or a person who satisfies the conditions specified in section 86(2)(b) of the NHS Act;
[bookmark: _Toc440981743]confirmation that the person or persons satisfies the conditions imposed by regulations 4 and 5 of the GMS Regulations (please refer to the ‘Contracts Described’ chapter for further information); 
[bookmark: _Toc440981744]whether or not the partnership is to be a limited partnership and if so, who is a limited and who is a general partner; and
[bookmark: _Toc440981745]the date on which the contractor wishes to change its status (which shall not be less than 28 days from the date on which the notice was served on the Commissioner).
[bookmark: _Toc440981746]The notice must be signed by the individual contractor and by the person or persons with whom the individual contractor is proposing to practise in partnership. Where the contractor contacts the Commissioner about such a change, the Commissioner should send Annex 3A.
[bookmark: _Toc440981747]The Commissioner must ensure the accuracy of the information provided. This may be achieved, for example, by checking the registration status of the proposed partner(s) and that the proposed partner(s) meet the eligibility criteria for holding a GMS contract.
[bookmark: _Toc440981748]Where the change is agreed, the Commissioner will confirm in writing that the contract will continue with the partnership and issue a variation notice accordingly to amend the relevant sections of the contract. The Commissioner must specify in the notice the date on which the contract will continue as a partnership. Where reasonably practicable this should be the date requested by the contractor, or the nearest date to it (Annex 3B).
[bookmark: _Toc440981749]A variation notice must include the wording of the proposed variation and the date upon which the variation will take effect. The contractor would then be required to return a signed copy of the variation notice. The Commissioner should ensure that the electronically held contract documentation is amended accordingly.
[bookmark: _Toc440981750]If the new partner is not accepted as eligible the Commissioner should advise the contractor in writing of the reasons they believe the proposed partner(s) to be ineligible and confirm that the contract status will remain single handed until the matter can be resolved or a further notice is provided by the contractor proposing an alternative eligible partner.

[bookmark: _Toc440981751]Individual to more than one individual – PMS agreement
[bookmark: _Toc440981752]The PMS Regulations do not allow PMS agreements to be treated as made with a partnership. Where individuals are practising in partnership, the PMS agreement will be entered into with each individual (which may or may not be in partnership). The individual signatories to a PMS agreement collectively form the contractor.  
[bookmark: _Ref410394560][bookmark: _Toc440981753]The PMS Regulations do not require a PMS agreement to define a specific process for any variation to the signatories. The Commissioner must, therefore, review the relevant PMS agreement to determine whether any provisions have been added relating to this and prior to following any process for variation.
[bookmark: _Toc440981754]If the contractor is currently an individual medical practitioner and they wish to have one or more individuals join them under that agreement, then they must seek the Commissioner's consent in writing for any such variation to the contract. Where the contractor contacts the Commissioner about such a change, the Commissioner should send Annex 4A. The Commissioner must have consideration of any procurement implications, along with other influencing factors, when considering such an application. commissioners must also act in accordance with any procurement protocol issued by NHS England.
[bookmark: _Toc440981755]The Commissioner must ensure the proposed individual(s) meet the eligibility criteria for holding a PMS agreement (Please refer to the ‘Contracts Described’ chapter for further information).
[bookmark: _Toc440981756]The Commissioner should confirm its decision on the variation in writing to the contractor detailing the reasons for the decision and details of any information that they have relied upon in the process (Annex 4B).
[bookmark: _Toc440981757]If the decision is to consent to the variation, then the Commissioner shall issue a variation notice accordingly to amend the relevant sections of the contract. A variation notice should include the wording of the proposed variation and the date upon which the variation will take effect. The contractor would then be required to return a signed copy of the variation notice. The Commissioner should ensure that the electronically held contract documentation is amended accordingly.
[bookmark: _Toc440981758]If the contractor does not return a signed copy of the variation notice, then no amendment to the agreement can take place.
[bookmark: _Toc440981759]If the new partner is not accepted as eligible the Commissioner should advise the contractor in writing of the reasons they believe the proposed partner(s) to be ineligible and confirm that the contract status will remain as it was until the matter can be resolved or a further notice is provided by the contractor proposing an alternative eligible partner.

[bookmark: _Toc440981760]Individual to more than one individual – APMS contract
[bookmark: _Toc440981761]APMS contracts can be entered into with a partnership and the Commissioner should consider the wording of the relevant contract to determine whether there are any specific provisions covering a request from the contractor to have one or more individuals join them under the contract. Where there are no such provisions, a similar process to PMS agreements could be followed. 

[bookmark: _Toc440981762]Changes to contracts with more than one individual – GMS contracts
[bookmark: _Ref410397872][bookmark: _Toc440981763]Changes to the contracting parties may occur where a partnership dissolves or terminates or where the composition of the partnership changes. Both scenarios are explained below. 
[bookmark: _Ref410414102][bookmark: _Toc440981764]Where a partnership is dissolved or terminated and the contractor consists of two or more individuals practising in partnership, the contract may continue with one of the former partners if the following conditions apply:
[bookmark: _Toc440981765]the former partner must be nominated by the contractor; and
[bookmark: _Toc440981766]the former partner must be a medical practitioner that meets the condition in regulation 4(2)(a) of the GMS Regulations. 
[bookmark: _Toc440981767]The nomination of the former partner by the contractor must:
[bookmark: _Toc440981768]be in writing and signed by all of the persons who are practising in partnership. Where the contractor contacts the Commissioner about such a change, the Commissioner should send Annex 5A; 
[bookmark: _Toc440981769]specify the date on which the contractor proposes to change its status from that of a partnership to that of an individual medical practitioner; 
[bookmark: _Toc440981770]be provided to the Commissioner at least 28 days in advance of the date on which the contractor proposes to change its status from that of a partnership to that of an individual medical practitioner; and
[bookmark: _Toc440981771]specify the name of the medical practitioner with whom the contract will continue, which must be one of the partners.
[bookmark: _Toc440981772]Where the Commissioner receives such a nomination, it must acknowledge receipt in writing before the date specified in the nomination as the date on which the contractor proposes to change its status from that of a partnership to that of an individual medical practitioner.
[bookmark: _Toc440981773]Where the Commissioner agrees the nomination, the Commissioner may vary the contract but only to the extent that it is satisfied it is necessary to reflect the change in status of the contractor from a partnership to an individual medical practitioner. The Commissioner must notify the contractor in writing of the wording of the proposed variation and the date upon which that variation is to take effect. 
[bookmark: _Toc440981774]A template notice is provided at Annex 5B. A variation notice will need to be included with this letter.
[bookmark: _Toc440981775]The Commissioner should be satisfied that the arrangements in place for continuity of service provision to the contracts registered patients are robust. 
[bookmark: _Toc440981776]In circumstances where the Commissioner is not satisfied that the nominated partner is eligible to hold the contract as an individual they should enter into dialogue with all of the partners, to explore potential solutions.
[bookmark: _Toc440981777]These might include the partners nominating an alternative partner to continue with the contract, in which circumstances a new notice should be issued to the Commissioner to include these details and propose a new date on which the changes will occur.
[bookmark: _Ref410397883][bookmark: _Toc440981778]Where the contractor consists of two or more individuals practising in partnership and the composition of the partnership changes, either by a partner leaving (but without the partnership terminating) or a new partner joining, the contract will need to be amended to recognise the new partnership composition. For the variation to have effect, it must be in writing and signed by all parties to the contract. 

[bookmark: _Toc440981779]Changes to contracts with more than one individual – PMS agreements
[bookmark: _Ref410394717][bookmark: _Toc440981780]As stated in paragraph 7.5.13, the PMS Regulations do not require a PMS agreement to define a specific process for any variation to the signatories. The Commissioner must, therefore, review the relevant PMS agreement to determine whether any provisions have been added relating to this and prior to following any process for variation.
[bookmark: _Toc440981781]If the contractor is currently two or more individuals and wish to change to an individual contractor, then they must seek the Commissioner's consent in writing for any such variation to the contract. Where the contractor contacts the Commissioner about such a change, the Commissioner should send Annex 6A. The Commissioner must consider any procurement implications, along with other influencing factors, when considering such an application. commissioners must also act in accordance with any procurement protocol issued by NHS England.
[bookmark: _Toc440981782]The Commissioner must ensure that the proposed individual(s) meets the eligibility criteria for holding a PMS agreement (Please refer to the ‘Contracts Described’ chapter for further information).
[bookmark: _Toc440981783]The Commissioner should confirm its decision on the variation in writing to the contractor detailing the reasons for the decision and details of any information that they have relied upon in the process (Annex 6B).
[bookmark: _Toc440981784]If the decision is to consent to the variation, then the Commissioner shall issue a variation notice accordingly to amend the relevant sections of the contract. A variation notice should include the wording of the proposed variation and the date upon which the variation will take effect. The contractor would then be required to return a signed copy of the variation notice. The Commissioner should ensure that the electronically held contract documentation is amended accordingly.
[bookmark: _Toc440981785]If the contractor does not return a signed copy of the variation notice, then no amendment to the agreement can take place.
[bookmark: _Ref410394724][bookmark: _Toc440981786]If the new individual is not accepted as eligible the Commissioner should advise the contractor in writing of the reasons they believe the individual is ineligible and confirm that the contract status will remain as it was until the matter can be resolved or a further notice is provided by the contractor proposing an alternative eligible individual.
[bookmark: _Toc440981787]The principles outlined in paragraphs 7.5.31 to 7.5.37 will also apply where the contractor consists of two or more individuals and the composition of the contractor changes, either by an individual wishing to leave the agreement or a new individual joining the agreement. The contract will need to be varied to recognise the new contractor composition. 
[bookmark: _Toc440981788]The Commissioner should ensure that it is satisfied that the contractor will remain eligible to hold the agreement after the variation. For the variation to have effect, it must be in writing and signed by all existing (and new) individuals to the contract.
[bookmark: _Ref410398056][bookmark: _Toc440981789]The Commissioner should also be satisfied that the arrangements for continuity of service provision to the registered population covered within the contract are robust and may wish to seek written assurances of the post-variation contractor's ability and capacity to fulfil the obligations of the contract and their proposals for the future of the service.
[bookmark: _Toc440981790]APMS or PMS contracts are not required to contain a right of termination where one of more persons have left the practice during the existence of the contract. The Commissioner should review the relevant contract to determine whether any such provisions have been included. 

Changes to contracts with more than one individual – APMS contracts
[bookmark: _Toc440981791]The Commissioner should consider the wording of the relevant APMS contract to determine whether there are any specific provisions relating to changes to the composition of the contractor. Where there are no such provisions, a similar process to PMS agreements could be followed.

[bookmark: _Toc440981792]Partnership splits/members dispute – GMS and PMS
[bookmark: _Toc440981793]Where the contractor to a GMS contract is a partnership and the partnership dissolves due to an internal partnership dispute, the contract will terminate unless the parties agree for the contract to continue with one partner (see paragraph 7.5.22 of this policy). The Commissioner may have little time to make arrangements to ensure service continuity. 
[bookmark: _Toc440981794]It is, therefore, desirable that the partners of a GMS contract are able to resolve disputes internally where possible, with the support of the LMC and/or mediation services.
[bookmark: _Toc440981795]If the partnership holding a GMS contract does not dissolve or terminate but the partnership no longer wishes to be a party to the contract, then the contractor will need to terminate on notice, which must not be less than six months unless agreed by the Commissioner. Failure to give six months’ notice of termination is a breach of contract and the appropriate action will be taken in line with the chapter on contract breaches, sanctions and terminations.
[bookmark: _Toc440981796]Under PMS agreements, subject to the terms of the individual agreements, partnership matters (including dissolution or termination of the partnership) do not affect the continuation of the agreement. This is because where the agreement is with two or more individuals that are practising in partnership, the agreement is not entered into with the partnership but instead with the individuals (who collectively make up the contractor). 
[bookmark: _Toc440981797]If a PMS contractor is practising in partnership and, following termination of a partnership, the contractor no longer wishes to be a party to the contract, the contractor will need to give notice to terminate the contract, such notice being a minimum of six months unless agreed with the Contractor.
[bookmark: _Toc440981798]Where partnerships or membership are formalised through a partnership agreement, it is very helpful if the parties are able to rely on the detail of these agreements to support the early resolution of internal disputes and to ensure that such agreements are reviewed and maintained to be current with associated legislation.
[bookmark: _Toc440981799]Unfortunately, many partnership organisations do not have agreements in place or have insufficient or outdated documents which can often lead to very protracted and acrimonious disputes between the partners.
[bookmark: _Toc440981800]The Commissioner should not get involved in endeavouring to resolve the dispute between the partners, instead insisting that the parties notify the Commissioner of their final decision when it is reached.
[bookmark: _Toc440981801]It is likely that the Commissioner will have numerous contacts from different partners and their staff about the dispute but the Commissioner should try to maintain a detached position in this respect. Any accusations of inappropriate behaviour or concerns should be considered, however, this should not be used as a means to endeavour to resolve the dispute.
[bookmark: _Toc440981802]Throughout the dispute the commissioners should maintain open dialogue with the LMC and implement contract performance management protocols, if and when necessary.

[bookmark: _Toc440981803][bookmark: _Toc498495391]Retirement of a Contractor – Single Handed
[bookmark: _Ref410399433][bookmark: _Toc440981804]There is no specific reference to retirement in the GMS Regulations, the PMS Regulations or the APMS Directions. The Commissioner should deal with a request to retire as a request to terminate the contract by the contractor on notice. 
[bookmark: _Toc440981805]The contractor must provide the Commissioner with a written notification of the intended retirement date which will be the termination date of the contract. This notice period must not be less than three months for GMS contracts held by an individual medical practitioner or less than six months for GMS contracts that are not held by an individual and for PMS/APMS contracts.  Leaving MCP and PACS contracts are subject to different arrangement and further advice and guidance should be sought from XXXXX
[bookmark: _Toc440981806]For GMS contracts, if the termination date is not the last calendar day of a month, the contract shall instead terminate on the last calendar day of the month in which the termination date falls.
[bookmark: _Toc440981807]For PMS/APMS contracts, there is no such requirement. The Commissioner must calculate the date of termination, based on the terms in the individual contract and from the date of the notice.
[bookmark: _Toc440981808]In exceptional circumstances, such as ill health, the Commissioner may wish to waive its right to the full notice period but it remains its right alone to do so. Consideration should be given, amongst other matters, to the effect that holding a contractor who is unwell to the full notice term may have on the contractor, the practice's patients and colleagues.
[bookmark: _Toc440981809]In either case the Commissioner should confirm receipt and acceptance of the retirement/termination notice in writing, the date on which the contract will terminate and any consequences and actions that the contractor must take as a result of the notice.
[bookmark: _Toc440981810]Although not required by the GMS Regulations, the Standard GMS Contract clearly sets out the arrangements that must be made on termination of a contract, which include (but are not limited to) the contractor having to:
[bookmark: _Toc440981811]cease performing any work or carrying out any obligations under the contract; 
[bookmark: _Toc440981812]co-operate with the Commissioner to enable any outstanding matters under the contract to be dealt with or concluded satisfactorily;
[bookmark: _Toc440981813]co-operate with the Commissioner to enable the contractor’s patients to be transferred to one or more other contractors or providers of essential services (or their equivalent); and 
[bookmark: _Toc440981814]deliver up to the Commissioner all property belonging to NHS including all documents, forms, computer hardware and software, drugs, appliances or medical equipment which may be in the contractor’s possession or control.
[bookmark: _Toc440981815]The Commissioner shall have in place arrangements for collecting any property owned by the NHS on or immediately after the termination date, which should be included on a log of collection, and against any the Commissioner held asset list, and where possible the contractor should be asked to sign to confirm the property that has been removed, accepting that it is owned by the NHS.
[bookmark: _Toc440981816]On termination of the contract, the Commissioner shall perform a reconciliation of the payments made by the Commissioner to the contractor and the value of the work undertaken by the contractor under the contract. The Commissioner must then serve the contractor with written details of the reconciliation as soon as reasonably practicable, and in any event no later than 28 days after the termination of the contract.
[bookmark: _Toc440981817]Each party shall pay the other any monies due within three months of the date on which the Commissioner served the contractor with written details of the reconciliation, or the conclusion of any NHS dispute resolution procedure, or court action as appropriate as the case may be.
[bookmark: _Toc440981818]PMS/APMS contracts must make suitable provision for arrangements on termination (or leaving and MCP or PACS), including the consequences (whether financial or otherwise) of the contract ending, subject to any specific requirements in the regulations. While these terms are likely to mirror those set out in GMS contracts, the individual contracts must be checked by the Commissioner to ensure that no additional or alternative terms were included. This is especially important when considering termination of an APMS contract, which often included very specific additional terms in this respect.
[bookmark: _Toc440981819]The key elements for consideration leading up to a termination remain the same in respect of patients, property and transfer of records and confidential information.
[bookmark: _Ref410399444][bookmark: _Toc440981820]For a list of considerations relating to termination, please refer to the chapter on contract breaches, sanctions and terminations.

[bookmark: _Toc440981821][bookmark: _Toc498495392]Retirement of a Contractor – Two or More Partners/Individuals
[bookmark: _Toc440981822]Where a partner wishes to retire from a GMS partnership, as constituted from time to time, the contractor will need to notify the Commissioner that it wishes to vary the contract. The Commissioner should follow the process in paragraphs 7.5.21 to 7.5.30 of this policy.
[bookmark: _Toc440981823]Where an individual wishes to retire from a PMS agreement, where that agreement is also held by one of more other individuals, the contractor will need to notify the Commissioner that it wishes to vary the agreement.  The Commissioner should follow the process in paragraphs 7.5.31 to 7.5.40 of this policy.
[bookmark: _Toc440981824]Where a partner of a partnership holding an APMS contract wishes to retire, the Commissioner should follow any process defined within the contract, or in the absence of any defined process, the consent of the Commissioner must be sought through a contract variation.
[bookmark: _Toc440981825]The Commissioner should always keep in mind the possible implications on procurement and competition when applying the guidance in this policy.
[bookmark: _Toc440981826]Any changes to the partners within a contract may require a new registration with the CQC.

[bookmark: _Toc440981827][bookmark: _Toc498495393]Twenty-Four Hour Retirement
[bookmark: _Toc440981828]24-hour retirement is a process by which members of the NHS pension scheme seek to qualify for their retirement benefits whilst continuing to work (albeit with a break).
[bookmark: _Toc440981829]24-hour retirement usually involves resigning from all involvement in an NHS contract, not returning to the NHS in any capacity for at least 24 hours and not working for more than 16 hours a week in the first month of retirement. The Commissioner should ensure that it is aware of the current conditions around 24-hour retirement.
[bookmark: _Toc440981830]If the Commissioner is approached by a contractor wishing to take 24-hour retirement, it must not offer advice relating to pension arrangements.
[bookmark: _Toc440981831]Where a contractor confirms that 24-hour retirement requires "resignation" from the contract, steps will need to be taken to ensure that the contractor is removed from the contract, either by:
[bookmark: _Toc440981832]termination on notice in the case of a single handed contractor; or 
[bookmark: _Toc440981833]variation of the contracting party in the case of a partnership.
[bookmark: _Toc440981834]The Commissioner may wish to suggest single-handed practitioners take independent advice, as 24-hour retirement using the method described above would necessitate the termination of the contract as set out in paragraphs 7.6.1 to 7.6.13. 
[bookmark: _Toc440981835]The Commissioner must make clear to the contractor that there is no guarantee that the Commissioner would commission services from that individual following termination.
[bookmark: _Toc440981836]Please refer to the NHS England Legal Team for further information on procurement implications england.legal@nhs.net.  

[bookmark: _Toc440981837][bookmark: _Toc498495394]Variation Provisions Specific to a Contract with a Company Limited by Shares (GMS) or a Qualifying Body (PMS)
[bookmark: _Toc440981838]A GMS contract may be held by a company limited by shares (subject to certain conditions). PMS agreements may be held by a qualifying body (a company limited by shares, all of which are legally and beneficially owned by persons who may enter into a PMS agreement).
[bookmark: _Toc440981839]APMS contracts, in principle, have fewer restrictions on the types of organisations that may enter into the contracts and therefore the Commissioner can enter in to APMS contracts with any individual or organisation that meets the provider conditions detailed in the APMS Directions.
[bookmark: _Toc440981840]For further information on what types of organisations can enter into the different types of contracts (please refer to the ‘Contracts Described’ chapter for further information). 
[bookmark: _Toc440981841]A change from a single-handed or partnership contract to a limited company is a complete change of the identity of the contracting party, regardless of whether the company is owned and/or run by the original contractors. A change from an individual or partnership to a company will require the issue of a new contract and is often referred to as a contract novation or incorporation. The process in reverse is often referred to as dis-incorporation. Such a change will not be a variation to the original contract as the original contract will be replaced by the new contract.

[bookmark: _Toc440981842][bookmark: _Toc498495395]Contracts and Incorporation/Dis-incorporation
[bookmark: _Toc440981843]Incorporation of a GMS contract usually occurs where a contractor that is an individual or a partnership wishes to transfer the contract to a company limited by shares. 
[bookmark: _Toc440981844]Incorporation of a PMS agreement usually occurs where a contractor that is one or more individuals wishes to transfer the agreement to a qualifying body. 
[bookmark: _Toc440981845]Dis-incorporation is the same process in reverse.
[bookmark: _Toc440981846]Where one party to a contract (A) proposes to completely remove itself from the contract to be replaced by a separate party (B), this cannot be a variation to the contract. Instead this is a transfer of the rights and obligations under the contract which is termed a contract novation. 
[bookmark: _Toc440981847]A contract novation is not a variation. A contract novation involves the termination of the existing contract and entering into a new contract on the same terms as the original contract but with the parties details changed. Where a new contract is awarded, regardless of the fact that it may be a contract novation or may be on the same terms as the original contract, there may be procurement law implications. commissioners must also act in accordance with any procurement protocol issued by NHS England.
[bookmark: _Toc440981848]Contract novations are often requested where a person or company is selling its business and as part of the sale it is transferring its contracts and its customers to the buyer. The contracts are novated and the buyer agrees to take over the seller’s responsibilities for performing the contracts and takes on any associated debts and obligations.
[bookmark: _Ref411549259][bookmark: _Toc440981849]There is no express right for a contractor to incorporate or dis-incorporate a contract. Contractors should be made aware that incorporation or dis-incorporation could potentially result in the Commissioner deciding to competitively tender the new contract in accordance with procurement law. The contractor to the original contract may not be successful in winning the new contract.
[bookmark: _Toc440981850]The contractor may be unwilling to relinquish its original contract, unless it receives assurances from the Commissioner that the Commissioner will commission an equivalent (or mutually agreed) level of activity from the contractor under the new contract. As set out below, there are factors that the Commissioner should consider before providing any such assurance. 

[bookmark: _Toc440981851]Managing a request for Incorporation or Dis-incorporation
[bookmark: _Toc440981852]On receipt of a request from a contractor to incorporate or dis-incorporate, the process below should be followed.
[bookmark: _Toc440981853]the Commissioner should acknowledge the request and send the contractor an assessment template. A letter and the assessment template for incorporation are provided in Annex 7 with a form for internal Commissioner use provided in Annex 8. A letter and assessment template for dis-incorporation is provided in Annex 9.
[bookmark: _Toc440981854]the Commissioner should make the contractor aware of the potential implications of the incorporation or dis-incorporation as outlined in paragraph 7.10.7.
[bookmark: _Toc440981855]on receipt of the information, the Commissioner should review the information and decide whether to agree the request.
[bookmark: _Toc440981856]The Commissioner should first consider whether the proposed new contractor is eligible to enter into the contract. If it is not eligible, the Commissioner must refuse the request. A template letter of refusal of a request to incorporate is provided at Annex 10 and in respect of dis-incorporation at Annex 11.
[bookmark: _Toc440981857]Where the proposed contractor is eligible, the Commissioner should consider a number of further matters listed below. In considering these matters, the Commissioner, is required to act reasonably and otherwise in accordance with public law principles:
[bookmark: _Toc440981858]the Commissioner's obligations under procurement law to determine whether there is a risk of challenge in agreeing the request or whether a competitive tender process should be carried out (commissioners must also act in accordance with any procurement protocol issued by NHS England);  
[bookmark: _Toc440981859]the effect of the proposal on the statutory duties of NHS England, particularly the duty under section 13K of the NHS Act (duty to promote innovation) and section 13P (duty as respects variation in provision of health services);
[bookmark: _Toc440981860]the value of the contract; 
[bookmark: _Toc440981861]the level of market interest; 
[bookmark: _Toc440981862]the potential for innovation;
[bookmark: _Toc440981863]the need to protect services in the core contract;
[bookmark: _Toc440981864]continuity of patient care;
[bookmark: _Toc440981865]the extent to which the original contractor(s) will be controlling and giving instructions to the proposed contractor to comply with contractual obligations;
[bookmark: _Toc440981866]that extent of change to the terms of the existing and new contract (i.e. contract value or services);
[bookmark: _Toc440981867]payments under the existing contract and value for money; 
[bookmark: _Toc440981868]benefits to patients of the proposal; 
[bookmark: _Toc440981869]opening hours (including evening and weekend) required;
[bookmark: _Toc440981870]whether the Commissioner requires that the existing contractor guarantees the performance of the proposed contractor – any such requirement must be proportionate to the risks associated with the novation and reasonable with a clear rationale for placing such a responsibility on the existing contractor – legal advice should be sought
[bookmark: _Toc440981871]whether the proposed contractor is a company:
· but is not registered with Companies House (the contractor may take the view that this cannot be finalised until agreement in principle has been given by the Commissioner);
· and any director of the company has been disqualified from another registered company (check Insolvency Website and Companies House Disqualified Directors);
[bookmark: _Toc440981872]an unsatisfactory Disclosure and Barring Scheme;
[bookmark: _Toc440981873]whether the existing contractor has outstanding debts and whether novation is made conditional on repayment being made;
[bookmark: _Toc440981874]whether the existing contractor has received a breach or remedial notice and whether novation is made conditional on the proposed contractor taking on the consequences of the notices, e.g. action the remedial activity; and/or
[bookmark: _Toc440981875]whether the existing contractor has outstanding issues regarding CQC inspection or practice inspection by the Commissioner and whether the novation should be made conditional on those issues being resolved.
[bookmark: _Toc440981876]Requests for incorporation or dis-incorporation should be agreed with or without conditions unless there are concerns as to whether a request would present a benefit to patients or create a significant risk of successful procurement law challenge.
[bookmark: _Toc440981877]Agreeing the request
[bookmark: _Toc440981878]Where the Commissioner agrees the request, the original contract will be novated. Legal advice should be sought on whether a deed or a simple novation agreement should be used. A template letter is provided at Annex 12.
[bookmark: _Toc440981879]As a contract novation is technically termination of the original contract and replacing it with a new contract, the Commissioner must make appropriate arrangements for the termination of the original contract including:
[bookmark: _Toc440981880]carrying out a financial reconciliation; and
[bookmark: _Toc440981881]any other requirements in the contract relating to termination.
[bookmark: _Toc440981882]The Commissinoer will need to agree a new contract with the new contractor which may vary from the original contract in terms of services provided and any other changes agreed.
[bookmark: _Toc440981883]Where the request is for incorporation, the new contractor will be a body corporate and the Commissioner should consider whether it is appropriate to require that the new contract contains a change of control clause. Such a clause requires the contractor to notify the Commissioner where there is a change in ownership or control of the contractor. Legal advice should be sought on the wording of the change of control clause. Where a contract contains such a clause and the Commissioner does not consent to the change but the contractor proceeds anyway, the Commissioner may issue a Remedial Notice.
[bookmark: _Toc440981884]Commencement of the new contract should be made conditional on the new contractor being CQC registered.  The CQC cannot provide the Notification of Decision until the date of commencement is agreed. The contractor should, however, provide the Commissioner with written confirmation from the CQC that the CQC does not intend to impose any restrictions on registration of the new contractor.

[bookmark: _Toc440981885]Disputes
[bookmark: _Toc440981886]Where the contractor does not agree with the Commissioner's decision, the contractor may appeal the decision. Please refer to the chapter on managing disputes for further information.  

[bookmark: _Toc440981887]Payment system requirements
[bookmark: _Toc440981888]Following the commissioner's decision, any changes to the contracts must be made on the relevant payment and contract management systems. 

[bookmark: _Toc440981889][bookmark: _Toc498495396]Practice Mergers and/or Contractual Mergers

[bookmark: _Toc440981890]A GP or partnership may hold more than one form of primary care contract with a Commissioner.  For example a GMS contractor can also be a party under a PMS agreement and vice versa and/or a company may, for example  hold several GMS contracts.
This flexibility has enabled GP practices to come together in varying ways to provide support for each other, expand on the services available and/or resolve premises issues and achieve economies of scale, though each will have their own reasons for coming together. 
The overarching issues for the Commissioner to consider when any such proposal is made are the benefits to patients and the financial implications of the practice merger.
Practice merger models
There are many ways in which practices may seek to come together.  The most common are listed below but Commissioners should recognise that a proposed practice merger may fall into one or more of the models below or may propose a different approach:
[bookmark: NHS_England_only_has_to_have_regard_to_t]Model 1: GP providers agree loose arrangements such as sharing back office functions or management staff or may even create a new legal entity to manage and oversee the delivery of services under the GP contracts.  This is not a formal merger and the contracts with the Commissioner will not change (this model is often referred to as a contractual joint venture).
Model 2: The GP partners from Practice A may join the partnership of Practice B and vice versa. The new partnership may continue to hold the two separate contracts but will have merged at an operational level.
Model 3: GP partners from Practice A join the partnership of Practice B and Practice A ceases trading.  The Commissioner terminates Practice A's contract and varies Practice B's contract to include the services originally provided by Practice A.  This may happen with more than two practices so that the larger partnership holds one larger contract for services originally provided by a number of practices under a number of contracts.  The parties are likely to enter into a business transfer agreement for the transfer of assets and staff.
Model 4: GP providers come together to create a new legal entity (for example, the GP partners become shareholders of a new company limited by shares).  This may involve:
· novating the existing GP contracts to the new entity;
· terminating the majority of the existing GP contracts and varying one to include all existing services; or
· terminating the existing GP contracts and directly awarding a new contract to the new entity.
Practice mergers can be complex matters which should not be approached lightly by either the contractors or the Commissioner.  Where a practice merger requires amendments to the practice contracts, the final commissioning decision on whether contracts should be amended to effect the proposed merger, lies with the Commissioner and there are a number of important issues that would need to be considered, prior to giving consent. An overview of the potential issues is set out below. This is by no means an exhaustive list and the Commissioner should refer to and seek appropriate guidance in each case to ensure that all relevant matters are considered.
Benefits to patients 
The Commissioner should consider the following matters in relation to the effect of the proposed practice merger on patients: 
how patients would access a single service;
what would the practice boundary be (inner and outer);
assurances that all patients will access a single service with consistency across provision, i.e. home visits, booking appointments, essential and additional services, opening hours, extended hours, and so on, single IT and phone system;
premises arrangements and accessibility of those premises to patients; and
proposed arrangements for involving the patients about the proposed changes, communicating the change to patients and ensuring patient choice throughout.
Costs/value for money 
A contract merger is likely to merge two contracts with differing values, this would have an ‘averaging’ effect, possibly resulting in a higher cost per head of population under a single contract than the Commissioner would have expected. For example:
practice A attracts £120 per patient with a list size is 1,400;
practice B attracts only £90 per patient but has a list size of 5,000;
practice A’s contract value by registered population = £168,000;
practice B’s contract value by registered population = £450,000;
total cost to the Commissioner = £618,000;
a merger would result in a list size of 6,400 patients and as result the per patient cost would require renegotiation
There may be other financial arrangements that need to be considered including but not limited to:
the impact of directions under the Statement of Financial Entitlements, or any specific terms included in the individual contracts;
QOF - merging contracts midway through a financial year in respect of QOF achievements and payments is enormously complex and requires significant safeguards to be built in to ensure there is no duplication of payments at year-end. There will also be an averaging of the arrangements and achievements in this respect too. For example:

· practice A has always achieved highly against each indicator of QOF;
· practice B has struggled to meet the criteria under several of the indicators;
· the results of a merger might be a single practice with mediocre achievement against aspirations and this would affect the aspirational payment that the single contract would attract; and
premises reimbursements.

General duties of NHS England

The general duties of NHS England/the Commissioner are likely to be relevant to a decision by the Commissioner to approve a practice merger that results in changes to the way services are delivered. 
As set out in the relevant chapter on NHS England's general duties, section 13Q of the NHS Act 2006 requires NHS England to make arrangements to involve the public in the commissioning of services (see the box at the end of this section in relation to CCG duties). The requirements are triggered if there are proposals that mean that patients would experience a change to the range of services available or the manner in which they are delivered (e.g. if a practice is closed following a practice merger).
As set out in the chapter on NHS England's general duties, NHS England has published guidance on section 13Q in the form of "The Statement of Arrangements & Guidance on Patient and Public Participation in Commissioning" (the "Statement").
The Statement sets out that a change in the GP delivering the service is not usually enough to trigger the duty but that care must be taken if a change in personnel makes services less accessible to patient groups (e.g. because patients wish to be treated by someone of the same religion and gender as them). Where a practice merger may result in a change of the personnel delivering the service, the Commissioner should be alert to this.
In practice, what will be sufficient in terms of patient involvement is very context specific. The extent of the patient engagement activities required will depend on a number of factors including the extent of the impact any changes will have. As a general rule, the greater the extent of changes and number of people affected, the greater the level of activity that is likely to be necessary to achieve an appropriate level of public involvement.
Generally speaking, to meet the section 13Q duty, involvement needs to apply to and inform the whole decision making process, but this does not mean that patients need to be actively involved at every moment. Provided involvement is suitably built into the overall process, its timing can be arranged at stages to suit the Commissioner's decision-making processes. In particular, it is not necessary to involve patients immediately at the outset of any planning/consideration/decision making process in relation to any proposals of the commissioning of new services, provided patient involvement is planned for some early stage in the process. The plans for patient involvement should be clearly documented from the outset and the Commissioner should consider liaising with patient representative groups, such as local Healthwatch or the practices' patient participation group.
The timing of public involvement is again a matter of broad discretion for the Commissioner. However, any involvement should be meaningful. As such, the Commissioner should involve patients at the time proposals are developed and considered. Overall, it is helpful to bear in mind the "Gunning" principles (these are used to judge whether or not a consultation exercise has been "fair" but are useful when making arrangements for patient and public involvement), as follows:
· Involvement should take place when the proposal is still at a formative stage;
· Sufficient information regarding the proposals should be provided, to allow meaningful involvement;
· Adequate time should be given for consideration of the information provided and for response;
· The product of the involvement should be conscientiously taken into account by the decision-maker.
· Separately, bearing in mind the Commissioner's equalities responsibilities, the Commissioner should consider carrying out an Equality Impact Assessment, to check whether any specific groups of people require specific or enhanced forms of involvement.
Competition
A key question in relation to whether a practice merger raises any competition issues is whether the GP practices cease to be distinct, since for merger control purposes, this means they have to be brought under some form of common ownership or common control. This could happen under certain types of merger model (for example, via a corporate structure), but by no means all.
If no one party has a sufficient degree of ownership or control over the practice merger (usually via a shareholding exceeding 25%) then the whole arrangement would remain a contractual one. However, if a party has a 25% or more shareholding, a "relevant merger situation" could be created, meaning that the Competition and Markets Authority ("CMA") would then have the right to examine the practice merger, and whether it poses the risk of a substantial lessening of competition in any market in the UK. There are few recent competition decisions relating to practice mergers. In 2013 an arrangement between SSP Health Ltd and Sefton and Liverpool Primary Care Trust under which SSP Health managed and operated 22 GP practice in Merseyside was found not to be a relevant merger situation.
The outcome of any examination by the CMA is not easy to predict. However, in NHS hospital mergers the issue is usually whether, if the CMA identifies a risk of a substantial lessening of competition, that risk is counterbalanced by benefits for patients. Therefore, the commissioner should clearly articulate the benefits of delivering Primary Care at scale in its Primary Care strategy.
Additionally there are competition law prohibitions on anti-competitive agreements and practice and the abuse of a dominant position. There is, however, some uncertainty as to how competition law applies in detail to the activities of GPs operating solely within an NHS contractual framework. 
Competition law would most likely apply to the collaborative arrangements underpinning a practice merger where services could also be supplied by private sector operators. The main areas to watch would be to avoid any commercial restrictions agreed between GPs which go further than is strictly necessary to make the collaboration work; to keep the exchange of commercial and pricing information between GPs to the minimum; and (if a practice merger comes to have a very strong local position, giving it an effective monopoly) to avoid abusing that dominant position (by, for example, discriminating against private competitors, or otherwise behaving unfairly).
The NHS (Procurement, Patient Choice and Competition) Regulations 2013 ("PPCC") (enforced by NHS Improvement) also require Commissioners not to engage in "anticompetitive behaviour" when commissioning health care services for the purposes of the NHS, unless to do so is in the interests of people who use the services. This includes where services are provided in an integrated way and when providers co-operate to provide the services to improve the quality of the services. The Commissioner should therefore consider, case-by-case, whether a merger is likely to improve the quality of the services and record this decision.
"Arrangements" for the provision of health care services for the purposes of the NHS must not include terms or conditions restricting competition which are not necessary to attain outcomes beneficial for the users of services, or to the general objective of procuring high quality health care services. Again, the Commissioner can assure itself that it is not in breach of this by always considering the impact on the quality of the services following a merger.
The PPCC require the Commissioner to have regard to how it enables providers to compete to provide the services and allow patients a choice of provider of the services. Providing that the Commissioner considers this against the overall duty to improve the quality of services it will satisfy this requirement – this is not an absolute obligation to ensure that patients have a choice of provider. 
The Commissioner will be aware of its duty to ensure that it maintains a record of any contract award detailing how the award complies with its duties under sections 13D, 13E and 13N (for NHS England) and sections 14Q, 14R and 14Z1 (for CCGs) of the NHS Act 2006 (i.e. duties as to effectiveness, efficiency etc., improvement in quality of services and promoting integration). It is essential for the Commissioner to keep an audit trail of decisions made and have a clear approval process for mergers.
In addition to considering the changes that GP mergers bring to the provision of core primary care, the Commissioner also needs to consider the (potentially) dominant or strong market position of such GP providers in the market in respect of future opportunities. Currently core primary care services and locally enhanced services are dominated by GP providers but as new business models ("NBM") (for example, Multispecialty Community Providers (MCP) and Primary and Acute Care Systems (PACS)) are developed and put out to competition, large GP providers will be in a strong position to bid for these opportunities or partner with Trusts or other potential providers to form joint ventures to hold such contracts, restricting the available opportunities for other providers to provide services in that area.
Not only could NBM contract-holders provide the majority of services in an area but they will be able to control the way that services are delivered, appointing subcontractors as required, and changing the scope of services to meet the contractual outcomes. This could put them in strong market positions, possibly creating local situations of dominance or monopoly. Under these circumstances, either NHS Improvement or the CMA may be alert to possible abuses of dominance, like long term exclusivity or discriminatory behaviour. The Commissioner will need to continue to monitor this position.
Procurement
Practice mergers often require the Commissioner to either:
1.1.3 mutually agree the termination of existing contracts and directly award a new contract to a new legal entity; or
1.1.4 terminate existing contracts and then significantly vary one contract to add all of the terminated services.
The Commissioner's consent is required to vary the services, performance standards or pricing etc. of any GP contract.
The Public Contracts Regulations ("PCR") 2015 are clear that a material variation to a public contract is likely to require a new procurement procedure as the varied contract will be deemed a new contract for procurement purposes. 
There are a number of exceptions to the basic principle that a modified contract will be a new contract requiring a procurement process. These are set out in Regulation 72 of the PCR 2015.
The most relevant exception is at Regulation 72(1)(d) which enables the Commissioner to vary public contracts "where a new contractor replaces the one to which [NHS England] had initially award the contract as a consequence of…universal or partial succession into the position of the initial contractor, following corporate restructuring, including takeover, merger….etc." The new contractor will need to fulfil the criteria for qualitative selection (i.e. the PQQ) initially established (we appreciate that this may not be the case for GP contracts which are not always procured and may have been in place for a considerable number of years) and this Regulation cannot be relied on if the aim is to circumvent the procurement rules.
This means that where the initial contractors (here, the individual GP practices) merge with each other their contracts can be varied to enable the new entity (which may be a new corporate entity or a wider group of partners) to hold the larger, varied contract, the Commissioner may not need to procure this new / varied contract.
Pursuant to the PPCC, the Commissioner must consider appropriate means of improving the quality and efficiency of services which may include allowing providers to compete and giving patients a choice of provider. When GP practices merge, this may reduce patient choice and can be problematic in small towns where there has been an irrevocable breakdown in the relationship between the patient and contractor. In these circumstances, if all of the local GP practices merge then that contractor will be a provider of all of the available GP services in the locality which may cause an issue for that particular patient.
Other matters
This may include but is not limited to the effect of the practice merger on:
· the provision and/or contracting of additional services such as locally commissioned services; and
· out of hours opt-outs; and

Mergers generally

In general terms contractual mergers should only be considered in cases of like-for-like contracts, i.e. GMS with GMS and PMS with PMS because of the differences in terms and financial arrangements. However, this does not remove the ability of a PMS provider to request to merge its business with a GMS provider and eventually work under one form of contractual terms.
Commissioners should advise contractors to seek guidance from their representative bodies in this instance to ensure they follow due process and are fully aware of the implications.
It is essential that patients from the terminating contract are included under the remaining contract through bulk transfer where possible to avoid additional cost pressure.
The Commissioner must bear in mind that even avoiding this additional cost, once patients are under the new contract, the Carr-Hill formula will be applied and may even then increase the cost of the transferring patients based on one of the other factors, such as rurality, when it may not have applied to the terminating contract.
The Carr-Hill allocation formula is used to adjust the global sum payment for a number of local demographic and other factors, which may affect a practice workload. For example, a practice with a large number of elderly patients may have a higher workload than one that primarily cares for commuters.
The factors included in the Carr-Hill formula are:
· patient age and gender (used to reflect frequency of home and surgery visits);
· additional needs: standardised mortality ratio and standardised long-standing Illness for patients under the age of 65 years;
· number of newly registered patients (generate 40% of work in first year);
· rurality;
· costs of living in some geographical areas ; and
· patient age/gender for nursing/residential consultations.

The Commissioner may request that practices proposing to merge collectively submit a business case (a sample business case is provided at Annex 12A) which the Commissioner can use to base its decisions on whether to approve the merger and the consequential contract variations. A template mobilisation plan for practices to tailor and submit with their business case is provided at Annex 12B.

The Commissioner will need to amend the template business case to ensure it requests all the relevant information in respect of the merger. The Commissioner should therefore seek to engage with the practices early in the development process to shape the business case and to liaise with the practices on any amendments or updates to the business case to enable the business case to be as comprehensive as possible prior to the Commissioner making its decision.



	Co-commissioning - delegated commissioning arrangements
A CCG that has delegated commissioning arrangements will have entered into a Delegation Agreement with NHS England setting out the scope of those arrangements.
The Delegation Agreement includes a section on approving GP practice mergers and closures. When carrying out such actions, the CCG is required to act in accordance with the Delegation Agreement which includes but is not limited to:
· undertaking all necessary consultation when taking any decision in relation to GP practice mergers or GP practice closures, including those set out under section 14Z2 of the NHS Act (duty for public involvement and consultation). The consultation undertaken must be appropriate and proportionate in the circumstances and should include consulting with the LMC;

· prior to making any decision, clearly demonstrating the grounds for such a decision and fully considering any impact on the GP practice’s registered population and that of surrounding practices. The CCG must be able to clearly demonstrate that it has considered other options and has entered into dialogue with the GP contractor as to how any closure or merger will be managed; and

· in making any decisions, taking account of the CCG's obligations as set out in the Delegation Agreement in relation to procurement, where applicable.






Annex A - Template Business Case for Practice Merger 



1. Explanation of the practice merger

	Practices should provide an overview below of how the practices are merging. Paragraph 11.4 of the Contract Variations chapter provides common models of practice mergers and may be helpful here but practices should recognise that mergers are not restricted to one of the models listed and proposed mergers may adopt elements of more than one model or may adopt an entirely different approach.

	 






2. Practices' characteristics and intentions for the merged practice

	
	Current Provision – Practice 1
	Current Provision – Practice 2
	Merged Practice

	Name and address of practice
(provide name and address)
	
	
	

	Contract type
(GMS, PMS, APMS)
	
	
	

	Name of contractor(s)
	
	
	

	Location
(provide addresses of all premises from which practice services are provided)
	
	
	

	Practice area
(provide map of  area)
	
	
	

	List size
(provide figure)
	
	
	

	Number of GPs and clinical sessions
(provide breakdown)
	
	
	

	Number of other practice staff
(provide breakdown)
	
	
	

	Number of hours of nursing time
(provide breakdown)
	
	
	

	CCG area(s)
(list CCG(s) in which practices are located)
	
	
	

	Which computer system/s
(list system(s) used)
	
	
	

	Clinical  governance/ complaints lead and systems
(provide names)
	
	
	

	Training practice
(yes/no)
	
	
	

	Opening hours
(list days and times)
	
	
	

	Extended hours
(list days and times)
	
	
	

	Enhanced services 
(list all enhanced services delivered)
	
	
	

	Premises
(for each premises listed above, indicate whether premises are owned or leased and provide details of the terms of occupation)
	
	
	




2. Patient benefits

	Please explain below the consequences of the proposed practice merger for patients. You should include comments on any benefits or adverse effects on patients in relation to matters such as access to services and service delivery arrangements.

	







3. Financial considerations 

	Please provide comments from a financial perspective on the following matters if they are relevant to the proposed practice merger.

	Premises
	

	IT
	

	TUPE
	

	Redundancy
	

	QOF
	

	Pension/seniority 
	

	MPIG/PMS Premium 
	

	Dispensing
	




4. Service delivery

	Please provide comments from a service delivery perspective on the following matters if they are relevant to the proposed practice merger.

	QOF
	

	Access
	

	Primary Care Web Tool
	

	Recent of ongoing breaches of contract
	

	Recent or pending CQC matters
	

	If one practice's service delivery is of a lower standard, is there a proposal to improve performance
	

	Will there be any cessation of services post-merger?
	

	Will there be a reduction of hours for which services are provided post-merger?
	

	Will there be a change in the hours at which services are provided?
	

	Will there be a reduction in the number of locations or a change in the location of premises from services are provided?
	

	Resilience – where the merged patient list is over 10,000, how will the practices ensure resilience to ensure that performance and patient experience is maintained and improved.
	




5. Patient and stakeholder engagement

	Please provide comments on the following matters.

	Have the practices engaged with patients and/or stakeholders on the practice merger?
	

	Do the practices intend to engage with patients/stakeholders?
	

	When did/will you engage with patients/stakeholders?
	

	In what form did/will you engage with patients/stakeholders?
	

	With whom did/will you engage?
	

	If you have already carried out engagements, what was the outcome?
	




6. Contractual actions

	Please provide below an explanation of any contractual variations that you consider are necessary to effect the proposed practice merger.

	




 


7. Procurement and competition

	Please provide below any comments on the procurement and/or competition matters that may arise as a result of the proposed contract merger. 

	







8. Merger mobilisation

	Please set out below a step by step plan to the mobilisation of the merger if the business case is approved including what actions are required of the practices and third parties, such as commissioners, the order in which the actions need to be undertaken and timescales for the actions to be completed. A template mobilisation plan that can be used but will need to be amended to fit the proposed practice merger is set out at Annex 12B. 

	








8. Additional information

	Please provide any additional information that will support the proposed practice merger.

	




 


9. Signatures

	Please ensure all Contractors under the current practice contracts sign below to indicate they agree with the information provided in this business case.

	[name]
	[signature]

	[name]
	[signature]

	[name]
	[signature]
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Annex B  Template Mobilisation Plan for Practice Merger 

· Template Mobilisation Plan for Practice Merger


[bookmark: _Toc440981921][bookmark: _Toc498495397]Changes to Services
[bookmark: _Toc440981922]commissioners will need to consider changes to local service provision as a consequence of a health needs assessment of the local community with particular regard to the diverse nature of the community and reducing health inequalities in access and outcomes.
[bookmark: _Toc440981923]The Commissioner and the contractor shall only agree to any change to the delivery of services after all legal obligations in respect of consultation, engagement or involvement of the public, patients and other organisations have been fulfilled.
[bookmark: _Toc440981924]The paragraphs below outline the principles and steps required to process the most commonly occurring service changes. 

[bookmark: _Toc440981925][bookmark: _Toc498495398]Open and Closed Lists
[bookmark: _Toc440981926]There are circumstances where a contractor may wish to close their list to new registrations, e.g. internal capacity issues or premises refurbishments. A contractor may also seek to extend a closed list period or open their list again before the end of an agreed period. 
[bookmark: _Toc440981927]Further details on how to manage patient lists are set out in the chapter on managing patient lists.

[bookmark: _Toc440981928][bookmark: _Toc498495399]Boundary Changes
[bookmark: _Toc440981929]There may be circumstances when a contractor wishes to change their main practice boundary to either expand or contract the practice area for new registrations due to new redevelopment, local authority compulsory purchase schemes and/or road developments.
[bookmark: _Toc440981930]Most practices will also have within their contracts a defined outer boundary to allow those patients, who move home a relatively short distance outside of the main boundary and who would prefer to stay with their existing practice with whom they may have a well-established relationship, to remain registered.
[bookmark: _Toc440981931]For the purposes of service provision, the full range of contractual services must be made available to those patients registered with the practice within the outer boundary and the outer boundary area must be treated as part of the practice’s contracted area.
[bookmark: _Toc440981932]Any changes to the practice area (main and outer boundary) must be considered a variation to the contract and the definitions of these areas amended under a variation notice. The contractor must notify the Commissioner of its intent to vary its area in writing setting out the reasons for the change and full details of the proposed practice area, with any additional supporting evidence that may assist the Commissioner in reaching its decision (a template application notice is set out in Annex 13 A)..
[bookmark: _Toc440981933]The contractor and the Commissioner must engage in open dialogue concerning the circumstances that have led to the request to change their boundary and discuss the possible implications of the action, i.e. a reducing patient register, an expanding patient register, the financial implications of both and any possible alternative actions that may be taken by either party to enable the practice to maintain its existing practice area.
[bookmark: _Toc440981934]Commissioners must consider the application having regard to other practices’ boundaries, patient access to other local services and in general other health service coverage within a location and may seek to involve the public to seek their views.
[bookmark: _Toc440981935]Once a decision is reached on whether to accept or reject the application, the Commissioner should notify the contractor in writing of its decision (a template letter is provided in Annex 13B).
[bookmark: _Toc440981936]If the Commissioner accepts the proposed changes to the practice area, the contractor should be notified, as soon as possible, in writing of:
· [bookmark: _Toc440981937]the acceptance;
· [bookmark: _Toc440981938]the date upon which the changes will take effect; and
· [bookmark: _Toc440981939]a requirement of the contractor to publish the details of the new practice area within their patient information leaflet and on their website (if they have one).
[bookmark: _Toc440981940]If the Commissioner declines the proposed changes to the practice area, the contractor should be notified, as soon as possible, in writing of that decision and to include:
· [bookmark: _Toc440981941]the reasons for the decision;
· [bookmark: _Toc440981942]the right of the contractor to appeal and the process for doing so; and
· [bookmark: _Toc440981943]specify any period within which the Commissioner would not consider a further application from this contractor to vary its practice area.
[bookmark: _Toc440981944]Practices who are intending to reduce their practice area must be advised that registered patients who subsequently fall outside of the new agreed area, but who are within the original practice area (main and outer boundary) can only be removed from the list if one or more of the provisions of the relevant regulations / directions that relate to removal of patients from the practice's patient list apply.

[bookmark: _Toc440981945][bookmark: _Toc498495400]Premises
[bookmark: _Toc440981946]A contractor may wish to make changes to its contracted practice premises (including branch surgeries – for further information, see paragraphs 7.15.7 to 7.15.25 below) from which services are provided.
[bookmark: _Toc440981947]This would likely be a significant change to services for the registered population and as such the Commissioner and the contractor must engage in open dialogue in the first instance to consider the consequences and implications of the proposed change and discuss any possible alternatives that may be agreed between them.
[bookmark: _Toc440981948]The Commissioner and contractor, through their dialogue, may establish that there is a need to retain medical service provision in the locality and must seek to find a solution, which could include tendering for a new provider within that locality, though not necessarily within the same premises.
[bookmark: _Toc440981949]Once, and if, the final date for closure is confirmed, the Commissioner will issue a variation agreement notice to remove the registered address from the contract, and as in other variations under this policy, include the wording of the variation and the date on which it will take effect. 
[bookmark: _Toc440981950]The contractor will be fully responsible for cessation or assignment of the lease for any rented premises and any disposal of owner occupied premises. 
[bookmark: _Toc440981951]While it is likely that a PMS/APMS contract would reflect the terms as laid out in the GMS contract example above, it is essential that the Commissioner reviews the individual contract for relevant provisions that relates to removing the closing premises and any rights associated with that premises.
[bookmark: _Toc440981952]
Branch Closure
[bookmark: _Ref410634689][bookmark: _Toc440981953]The closure of a branch surgery may be as a result of an application made by the contractor to the Commissioner or due to the Commissioner instigating the closure following full consideration of the impact of such a closure.
[bookmark: _Toc440981954]In the circumstances that the Commissioner is instigating a branch closure, the Commissioner must be able to clearly demonstrate the grounds for such a closure and have fully considered any impact on the contractors registered population and any financial impact on the actual contractor. The Commissioner will be expected to demonstrate that they have considered any other options available prior to instigating a branch closure and entering into a dialogue with the contractor as to how the closure is to be managed.  The Commissioner will need to have complied with the duty (under section 13Q of the NHS Act) to involve patients in decision-making before any final decision to close a branch is made.
[bookmark: _Toc440981955]Where a contractor wishes to close a branch surgery, the contractor should have preliminary discussions with the Commissioner to determine appropriate and proportionate patient involvement requirements prior to the consideration of such a service provision change.  Even though the closure is being instigated by the contractor, the Commissioner will still need to comply with the section 13Q duty to involve patients in decision-making before any final decision is made.
[bookmark: _Toc440981956]The closure of a branch surgery would be a significant change to services for the registered population and as such the Commissioner and the contractor should engage in open dialogue in the first instance to consider the consequences and implications of the proposed change and discuss any possible alternatives that may be agreed between them.  At this stage the duty to involve the public in proposals for change is triggered and the Commissioner and contractor should work together on fair and proportionate ways to achieve this. The Commissioner should ensure clarity on what involvement activities are required by the contractor. 
· [bookmark: _Ref412737059][bookmark: _Toc440981957]Contractor and Commissioner discussions resulting ultimately in a decision about a branch closure will often include consideration of (but not be limited to):
· [bookmark: _Toc440981958]financial viability;
· [bookmark: _Toc440981959]registered list size and patient demographics;
· [bookmark: _Toc440981960]condition, accessibility and compliance to required standards of the premises;
· [bookmark: _Toc440981961]accessibility of the main surgery premises including transport implications; 
· [bookmark: _Toc440981962]the Commissioner’s strategic plans for the area;
· [bookmark: _Toc440981963]other primary health care provision within the locality (including other providers and their current list provision, accessibility, dispensaries and rural issues);
· [bookmark: _Toc440981964]dispensing implications (if a dispensing practice);
· [bookmark: _Toc440981965]whether the contractor is currently in receipt of premises costs for the relevant premises;
· [bookmark: _Toc440981966]other payment amendments;
· [bookmark: _Toc440981967]possible co-location of services;
· [bookmark: _Toc440981968]rurality issues;
· [bookmark: _Toc440981969]patient feedback;
· [bookmark: _Toc440981970]any impact on groups protected by the Equality Act 2010 (for further detail see chapter 4 (General duties of NHS England);
· [bookmark: _Toc440981971]the impact on health and health inequalities; and
· [bookmark: _Toc440981972]any other relevant duties under Part 2 of the NHS Act (for further detail see chapter 4 (General duties of NHS England). 
[bookmark: _Toc440981973]The Commissioner and contractor, through their dialogue, may establish that there is a need to retain medical service provision in the locality and must find a solution, which could include tendering for a new provider within that locality though not necessarily within the same premises.  Note that most changes in premises will trigger the commissioner's duties to involve patients in decision-making.
[bookmark: _Toc440981974]The Commissioner should confirm any such arrangements and agreements in writing to the contractor as soon as is practicably possible after the agreement is reached.
[bookmark: _Toc440981975]If the Commissioner and the contractor are unable to reach an agreement to keep the branch surgery open, then the contractor, based upon their previous discussions with the Commissioner regarding appropriate and proportionate involvement, will  continue to involve patients in the proposed changes.
[bookmark: _Toc440981976]The contractor is required to follow The Patient and Public Participation Policy, The Statement of Arrangements & Guidance on Patient and Public Participation in Commissioning, and The Framework for Patient and Public Participation in Primary Care Commissioning process as appropriate to the arrangements agreed with the Commissioner, with support and advice as appropriate from the Commissioner.  Adherence to the PPP involvement process will help ensure that an appropriate involvement exercise is carried out, that meets the legal obligations on the Commissioner. 
[bookmark: _Toc440981977]Once this involvement exercise has been undertaken and the results provided to the Commissioner, the contractor would then submit a formal application to close the branch surgery to the Commissioner for consideration (Annex 14A).
[bookmark: _Toc440981978]The Commissioner will then assess the application regarding the closure and the outcome of the patient involvement exercise with a view to either accepting or refusing the proposal. These assessments will need to again consider all the relevant factors, including those listed at paragraph .  The Commissioner should document how it has taken the various factors into account.
[bookmark: _Toc440981979]Either the contractor or the Commissioner may invite the LMC to be party to these discussions at any time.
[bookmark: _Toc440981980]Where the Commissioner refuses the branch closure through its internal assessment procedure, the contractor shall be notified in writing within 28 days following the internal assessment and the contractor may then follow the relevant resolution process as referenced in the contract. Please refer to Annex 14B.
[bookmark: _Toc440981981]Where the Commissioner approves the branch closure, the Commissioner will need to ensure that it retrieves all NHS owned assets from the premises. 
[bookmark: _Toc440981982]The contractor remains responsible for ensuring the transfer of patient records (electronic and paper Lloyd George notes) and confidential information to the main surgery, having full regard to confidentiality and data protection requirements, Records Management: NHS Code of Practice guidance and any relevant guidance from the Health & Social Care Information Centre or the Information Commissioner's Office. Where a third party contractor is being used to handle records, they must be vetted and appropriate contractual arrangements put in place. Further information is contained in Annex 15.
[bookmark: _Toc440981983]The contractor remains responsible for carrying out public involvement in accordance with the instructions given by the Commissioner and informing the registered patients of the proposed changes. However, ultimately it is the Commissioner's responsibility to ensure that involvement activities have met legal requirements, even if carried out by the contractor.  Further guidance can be found in the NHS England documents The Patient and Public Participation Policy, The Statement of Arrangements & Guidance on Patient and Public Participation in Commissioning, and The Framework for Patient and Public Participation in Primary Care Commissioning
[bookmark: _Toc440981984]Once the final date for closure is confirmed the Commissioner will issue a standard variation notice to remove the registered address of the branch surgery from the contract, including the amended sections of the contract for completeness.
[bookmark: _Toc440981985]Where the contractor has previously been granted premises consent to dispense, and these rights are only associated with the closing premises in question (that is listed on the relevant dispensing contractor list), the contractor’s consent to dispense will cease.
[bookmark: _Toc440981986]The Commissioner shall update its records and ensure that the relevant dispensing contractor list is updated appropriately to reflect the removal of the premises.
[bookmark: _Ref410634700][bookmark: _Toc440981987]It is possible that a PMS or APMS contract will reflect the terms as set out above. It is however essential that the Commissioner reviews the individual contract for these or any other relevant provisions to allow a variation to effectively remove the closing premises and any rights associated with that premises alone.
Where the commissioner is operating under delegated authority and is considering a branch closure, the commissioner must have regard to the matters set out in the Delegation Agreement as indicated in section 11.14 of this policy.


[bookmark: _Toc440981988][bookmark: _Toc498495401]Opt Outs
[bookmark: _Toc440981989]Services under primary medical contracts are categorised as: 
[bookmark: _Toc440981990]Essential services – these are the services described in regulation 15 of the GMS Regulations which a GMS contractor must provide. Essential services are not mandatory for PMS or APMS contractors; 
[bookmark: _Toc440981991]Additional services and out of hours – these are specific services that are additional to essential services. It is not mandatory for contractors to provide these services but where GMS and PMS contractors provide such services, the contracts must contain terms relating to the procedure for opting out of those services. It is not a requirement that APMS contracts contain such opt out provisions but the Commissioner should review the relevant APMS contract to determine whether any such provisions have been included; or
[bookmark: _Toc440981992]Enhanced services - these are any services that go beyond essential, additional or out of hours services that the contractor may have agreed to be included.
[bookmark: _Toc440981993]Where a contractor has opted out of delivering any or all of the additional or out of hours services, the Commissioner must commission these services from an alternative source for the registered patients under that contract.
[bookmark: _Toc440981994]Prior to any opt out taking effect, the Commissioner and the contractor shall discuss how to inform the contractor's patients of the proposed opt out. The Commissioner can request the contractor to inform its registered patients of an opt out and the arrangements made for them to receive the additional service or out of hours services by either placing a notice in the practice's waiting rooms; or including the information in the practice leaflet.
[bookmark: _Toc440981995]The Regulations do not refer to opt-ins, i.e. where a contractor wishes to provide services which it previously opted out of providing. If the Commissioner receives a request to opt-in, it should refer to their Legal Team (england.legal@nhs.net) for consideration of the procurement implications. 

[bookmark: _Toc440981996]

Opt out of additional services
[bookmark: _Toc440981997]Where a contract wants to opt out of providing additional services, the contractor must notify the Commissioner in writing stating the reasons for wishing to opt out. This notice is referred to as a preliminary opt-out notice.
[bookmark: _Toc440981998]As a next step, the Commissioner must discuss with the contractor what support the Commissioner may give the contractor to enable the contractor to continue to provide the additional service. The parties must also discuss other changes which with party could make to enable the contractor to continue providing the service.  These discussions must be started as soon as is reasonably practicable and in any event within seven days beginning with the receipt of the preliminary opt-out notice. The Commissioner and the contractor must use reasonable endeavours to achieve this aim of enabling the contractor to continue to provide the additional service.
[bookmark: _Toc440981999]The discussions must be completed within ten days beginning with the date of the receipt of the preliminary opt-out notice or as soon as reasonably practicable after the ten days.
[bookmark: _Toc440982000]If, after the discussions, the contractor still wishes to opt out, the contractor must send an opt-out notice  to the Commissioner which must include:
[bookmark: _Toc440982001]the additional service concerned;
[bookmark: _Toc440982002]whether the contractor wishes to temporarily or permanently opt out;
[bookmark: _Toc440982003]the reasons for wishing to opt out;
[bookmark: _Toc440982004]the date from which the contractor would like the opt out to commence, which must:
· in the case of a temporary opt out, be at least 14 days after the date of service of the opt-out notice; and
· in the case of a permanent opt out, must be the day either three or six months after the date of service of the opt-out notice; and
[bookmark: _Toc440982005]in the case of a temporary opt out, the desired duration of the opt out.
[bookmark: _Toc440982006]The Contract Regulations do not allow contractors to temporarily opt out of providing additional services more than twice. Where a contractor has given two previous temporary opt-out notices within the period of three years ending with the date of the service of the latest opt-out notice (whether or not the same additional service is concerned), the Commissioner must treat the latest opt-out notice as a permanent opt out (even if the notice says that it wishes to temporarily opt out).

[bookmark: _Toc440982007]Temporary opt out of additional services

[bookmark: _Toc440982008]Where the contractor has provided a temporary opt-out notice, the Commissioner must follow the process below:
[bookmark: _Toc440982009]The Commissioner must, as soon as is reasonably practicable and in any event within the period of seven days beginning with the date of receipt of a temporary opt-out notice, either:
· approve the opt-out notice and specify both the date on which the temporary opt out is to commence (which wherever reasonably practicable must be the date requested by the contractor in its opt out notice) and the date that it is to come to an end (“the end date”); or
· reject the opt-out notice on the ground that the contractor:
· is providing additional services to patients other than its own registered patients or enhanced services, or
· has no reasonable need temporarily to opt out having regard to its ability to deliver the additional service;
[bookmark: _Toc440982010]The Commissioner must notify the contractor whether it has approved or rejected the opt-out notice as soon as possible, including reasons for its decision (Annex 7B).
[bookmark: _Toc440982011]The Commissioner or the contractor may have concerns about the ability of the contractor to provide the services at the end of the temporary opt out. If the Commissioner considers that the contractor will be unable to satisfactorily provide the additional service at the end of the temporary opt out, the Commissioner can agree with the contractor to extend the end date. If such extension is not possible, the Commissioner may notify the contractor in writing at least 28 days before the end date that a permanent opt out shall immediately follow the temporary opt out. Similarly, a contractor who has temporarily opted out may, at least three months prior to the end date, notify the Commissioner in writing that it wishes to permanently opt out of the additional service in question.

[bookmark: _Toc440982012]Permanent opt out of additional services

[bookmark: _Toc440982013]Where the contractor has provided a permanent opt-out notice, the Commissioner must approve or reject it. The Commissioner must do so as soon as is reasonably practicable and in any event within the period of 28 days beginning with the date of receipt of a permanent opt-out notice. The only ground on which the Commissioner may reject the notice is that the contractor is providing an additional service to patients other than its registered patients or enhanced services. The Commissioner must notify the contractor of its decision as soon as possible, including reasons for its decision where its decision is to reject the opt-out notice.
[bookmark: _Toc440982014]If, after the Commissioner approves a permanent opt-out, the contractor wishes to withdraw the notice, it can only do so if the Commissioner agrees. This is because after approving the opt-out, the Commissioner must use reasonable to make arrangements for the contractor's registered patients to receive the additional service from an alternative provider.
[bookmark: _Ref410639529][bookmark: _Toc440982015]It may be difficult for the Commissioner to find an alternative provider to deliver the service from the date on which the contractor proposed to opt out. Where this is the case, the Commissioner must notify the contractor one month before the proposed opt out date requiring the contractor to continue to provide the services for a certain period of time as set out below. 
[bookmark: _Toc440982016]Where the proposed opt out date is three months after service of the opt-out notice (if six months, see paragraph 7.16.17), the contractor shall continue to provide the additional service until the day six months after the service of the opt-out notice. If, during this period, the Commissioner, despite using its reasonable endeavours, is still unable to find an alternative provider, it can provide a further notice to the contractor requiring the contractor to provide the additional service until the day nine months after the date of service of the permanent opt-out notice.
[bookmark: _Toc440982017]The contractor may find it difficult to continue providing the services for a further nine months. Therefore, as soon as is reasonably practicable and in any event within seven days of the Commissioner serving a further notice to the contractor to continue providing the service until nine months after the date of service of the permanent opt-out notice, the Commissioner must enter into discussions with the contractor. These discussions must consider what support the Commissioner may give to the contractor or other changes which either party may make in relation to the provision of the additional service until the actual opt out date. The requirement to enter into discussions only arises where the Commissioner requires the contractor to provide the services until the date nine months after service of the opt out notice. It does not apply where the Commissioner requires the contractor to provide the services until the day six months after service of the opt-out notice. 
[bookmark: _Ref410638613][bookmark: _Toc440982018]Where the proposed opt out date is six months after service of the opt-out notice, the contractor shall continue to provide the additional service until the day nine months after the service of the opt-out notice.

[bookmark: _Toc440982019]Opt out of Out of Hours
[bookmark: _Toc440982020]If a contractor wishes to terminate its obligation to provide out of hours services, it must provide the Commissioner with an out of hours opt-out notice specifying the date from which the contractor would like the opt out to take effect, which must be either three or six months after the date of service of the out of hours opt-out notice.
[bookmark: _Toc440982021]As soon as is reasonably practicable and in any event within 28 days of receiving the out of hours opt-out notice, the Commissioner shall approve the notice and confirm the date on which the out of hours opt out is to commence. The Commissioner cannot reject an out of hours opt-out notice.
[bookmark: _Toc440982022]If, after the Commissioner approves an out of hours opt-out notice, the contractor wishes to withdraw the notice, it can only do so if the Commissioner agrees. This is because after approving the opt-out, the Commissioner may have made arrangements for the contractor's registered patients to receive the out of hours service from an alternative provider.
[bookmark: _Toc440982023]If the Commissioner cannot find an alternative provider, paragraphs 7.16.14 to 7.16.17 will apply as if the reference to an additional service was a reference to the out of hours service.
[bookmark: _Toc440982024]Once the terms of any permanent or temporary opt out are agreed, a variation notice must be issued in accordance with the principles laid out in this policy to amend the relevant section of the contract.
[bookmark: _Toc440982025]The Commissioner should follow the same process for PMS contractors. For APMS arrangements, the Commissioner should review the contract to determine whether it contains any relevant provisions. 

[bookmark: _Toc440982026][bookmark: _Toc498495402]Financial Changes – Statement of Financial Entitlements
[bookmark: _Toc440982027]The contract will contain the terms of any payments due. Any change to those terms will require a notice of variation which should be provided no less than 28 days before the proposed variation takes effect.
[bookmark: _Toc440982028]For GMS contracts, the financial terms must reflect those set out in the GMS SFE. There is no such requirement under PMS or APMS contracts which have been locally agreed.  Any changes under the GMS SFE should be reviewed against the terms of each of the individual contracts to ascertain what, if any, affect those changes have on local financial terms.



Annex 1 - Template Variation Notice for Legislation / Regulatory Change – GMS Contracts
· Template Variation Notice for Legislation / Regualtory Change – GMS Contracts


Annex 2 Template Variation Notice for Legislation / Regulatory Change – PMS/APMS Contracts
· Template Variation Notice for Legislation / Regualtory Change – PMS/APMS Contracts

Annexes 3 - 6 Requests for Information – Changes to the Contracting Parties

The following Annexes contain requests for information to be sent to the contractor and corresponding acknowledgements for completion by the Commissioner. The Annexes include:

Annex 3A – Request for information relating to change from individual to partnership – GMS contracts
· Request for information relating to change from indivdual to partnership – GMS contracts


Annex 3B – Acknowledgement of information relating to change from individual to partnership – GMS contracts
· Acknowledgement of information relating to changes from indivdual to partnership – GMS contracts


Annex 4A – Request for information relating to change from individual to more than one individual – PMS agreements
· Request for information relating to change from indivdual to more than one indivdual – PMS contracts


Annex 4B – Acknowledgement of information relating to change from individual to more than one individual – PMS agreements
· Acknolwedgement of information relating to change from indivdual to more than one indivdual – PMS contracts


Annex 5A – Request for information relating to change from partnership to individual – GMS contract
· Request for information relating to change from partnership to indivdual – GMS contracts

Annex 5B – Acknowledgement of information relating to change from partnership to individual – GMS contract
· Acknowledgement of information relating to change from partnership to indivdual – GMS contracts


Annex 6A – Request for information relating to change from more than one individual to an individual - PMS agreement
· Request for information relating to change from more than one indivdual to an individual – PMS contracts

Annex 6B – Acknowledgement of information relating to change from more than one individual to an individual - PMS agreement
· Acknowledement of information relating to change from more than one indivdual to an individual – PMS agreements


Annex 7 Acknowledgement of Request to Incorporate and Medical Incorporation Assessment Template
· Acknowledement of request to incorporate and medical incorparation assessment template

Annex 8 – Assessment Template for Incorporation for Commissioner
· Assessment template for Incorporation for Commissioner


Annex 9 – Acknowledgement of Request to Dis-incorporate and Medical Dis-incorporation Assessment Template
· Acknowledement of request to Dis-incorparate and Medical Dis0incorporation assessment template

Annex 10 – Refusal of Request to [Incorporate / Become a Company Limited by Shares / Qualifying Body]
· Refusal of Request to [Incorporate/Become a Company Limited by Shares/Qualifying Body]


Annex 11 – Refusal of Request to Dis-incorporate
· Refusal of Request to Dis-incorporate

Annex 12 – Template Agreement Letter 
· Template Agreement Letter

Annex 13A – Template Application Notice to Change the Practice Area
· Template Application Notice to Change the Practice Area

Annex 13B – Acknowledgement of Application to Change the Practice Area
· Acknowledgment of Application to Change the Practice Area

Annex 14A – Template Application Notice to Close Branch Premises
· Template Application Notice to Close Branch Premises

Annex 14B – Acknowledgement of Application to Close Branch Premises
· Acknowledgment of Application to Close Branch Premises

Annex 15 – Records Management: NHS Code of Practice
· Records Management: NHS Code of Practice


[bookmark: _Toc498495403]
Managing a PMS Contractor’s Right to a GMS Contract

[bookmark: _Toc440982444][bookmark: _Toc498495404]Introduction
[bookmark: _Toc440982445]The aim of this policy is to ensure that all parties to the contract understand the process and procedures that must be followed when a contractor requests a transfer from a PMS agreement to a GMS contract.
[bookmark: _Toc440982446]Subject to the contractor's eligibility to hold a GMS contract and the requirement to provide essential services, then there should be no variation in the application of this policy.

[bookmark: _Toc440982447][bookmark: _Toc498495405]Roles and Responsibilities
[bookmark: _Toc440982448]Commissioners will need to ensure that the finance department and relevant persons are made aware of the change to the contracting arrangements as there will be long term financial implications. A GMS contract is not time limited and exists in perpetuity. Anyone with delegated authority can sign off the transfer.
[bookmark: _Toc440982449]The payment and contract management system must be updated by the officer managing the transfer.

[bookmark: _Toc440982450][bookmark: _Toc498495406]Background
[bookmark: _Toc440982451]A contractor holding a PMS agreement which is providing essential services, has the right to a GMS contract in accordance with Regulation 19 of the PMS Regulations which states:
"A contractor which is providing essential services and which wishes a general medical services contract to be entered into pursuant to this regulation shall notify [the Commissioner] in writing at least three months before the date on which it wishes the general medical services contract to be entered into."
[bookmark: _Toc440982452]This policy sets out the decision making process that the Commissioner will follow, together with refusal (where eligibility is not satisfied), appeal processes and discussions regarding any actions that are required. 

[bookmark: _Toc440982453][bookmark: _Toc498495407]Notification from a Contractor
[bookmark: _Toc440982454]The Commissioner should receive at least three months' notice in writing from the contractor requesting a GMS contract. 
[bookmark: _Toc440982455]The contractor's notice must:
· [bookmark: _Toc440982456]state that the contractor wishes to terminate the PMS agreement;
· [bookmark: _Toc440982457]state the date on which the contractor wishes the PMS agreement to terminate which must be at least three months after the date of service of the notice;
· [bookmark: _Toc440982458]give the name of the person(s) with whom the contractor wishes the Commissioner to enter into a GMS contract (a person's name may only be given in a notice if that person is a party to the PMS agreement); and
· [bookmark: _Toc440982459]confirm that the person(s) named meet the conditions set out in section 86 of the NHS Act (persons eligible to enter into GMS contracts) and regulations 4 and 5 (where applicable) of the GMS Regulations or, where the contractor is not able to confirm, the reason why it is not able to do so and confirmation that the person(s) immediately prior to entering into the GMS contract will meet those conditions.

[bookmark: _Toc440982460][bookmark: _Toc498495408]Process for PMS Agreements
[bookmark: _Toc440982461]The Commissioner must acknowledge receipt of the notice within seven days beginning on the day it received the notice. 
[bookmark: _Toc440982462]While it is not a requirement of the PMS Regulations, when the Commissioner receives such a notice it should discuss the full implications of this action with the contractor to ensure the contractor has fully understood the necessary changes to the contractual income streams (see paragraph 8.5.4) and should advise the contractor to seek their own independent advice.
[bookmark: _Toc440982463]The Commissioner will check that all necessary information has been provided in the contractor's notice and undertake a review of the PMS agreement to establish if the contractor provides essential services; and if they are eligible to hold a GMS contract (as set out in section 86 of the NHS Act (persons eligible to enter into GMS contracts) and regulations 4 and 5 of the GMS Regulations. This information can also be found in the ‘Contracts Described’ chapter.
[bookmark: _Ref411025802][bookmark: _Toc440982464]The Commissioner must apply the GMS SFE on first setting up a GMS contract and calculating the global sum monthly payment.  Whilst a PMS contractor has the right to a GMS contract, there is no entitlement for the contractor to carry the same funding arrangements it had under the PMS agreement into that GMS contract. GMS contracts are funded according to terms set out in the GMS SFE while PMS agreements are funded through local agreement. There is the discretion to agree additional payments under GMS arrangements outwith the GMS SFE which are not necessarily payable under the GMS SFE. It is essential that the Commissioner has ascertained the financial impact of this decision of the contractor to move to a GMS contract.
[bookmark: _Toc440982465]If the contractor does not provide essential services, the Commissioner must notify the contractor that they are not entitled to transfer to a GMS contract. A template letter is provided in Annex 1.  
[bookmark: _Toc440982466]If the contractor is not eligible to hold a GMS contract the Commissioner must refuse to enter into a GMS contract. A template letter is provided in Annex 2.
[bookmark: _Toc440982467]If the Commissioner confirms that the contractor provides essential services and is eligible to hold a GMS contract under section 86 of the NHS Act and regulations 4 and 5 of the GMS Regulations, the Commissioner will acknowledge receipt of the notice and outline the next steps within seven days of receipt of the notice. A template letter is provided in Annex 3.
[bookmark: _Toc440982468]The GMS contract will start immediately after the termination of the PMS agreement. The GMS contract start date should be the date set out in the notice to the Commissioner unless a different date is agreed by the parties. The GMS contract will include all the terms required by the GMS Regulations. 
[bookmark: _Toc440982469]The new GMS contract must require the provision of the same services that were commissioned by NHS England (or a CCG under co-commissioning arrangements) under the PMS agreement and were provided by the contractor immediately prior to the PMS agreement terminating, unless the parties otherwise agree. 
[bookmark: _Toc440982470]The names of the patients included in the contractor's list of patients immediately before the PMS agreement termination must be included in the first list of patients prepared and maintained by the Commissioner. 
[bookmark: _Toc440982471]The out of hours services must be the same as were provided under the PMS agreement before it terminated.
[bookmark: _Toc440982472]The Commissioner must use the current standard GMS contract ensuring that it is amended to the specific contractor. 
[bookmark: _Toc440982473]Once a GMS contract is agreed and entered into and the PMS agreement has terminated, the Commissioner must ensure all nationally held records of the contractor’s status are adjusted appropriately. This must include, but not be limited to, changing the contractor’s status on QMAS/CQRS, from PMS to GMS, to ensure that the correct quality and outcomes framework calculations are completed at year end and any contractual payment systems used, (i.e. Exeter).
[bookmark: _Toc440982474]The calculation of the contractor's first Initial Global Sum Monthly Payment must be made in accordance with Part 1 of the GMS SFE.

[bookmark: _Toc440982475][bookmark: _Toc498495409]Disputes
[bookmark: _Toc440982476]Where there is a dispute about whether or not a person satisfies the conditions set out in section 86 of the NHS Act or regulations 4 and 5 of the GMS Regulations, the contractor may appeal to the First-Tier Tribunal. 
[bookmark: _Toc440982477]Any other dispute about the GMS contract shall be determined by the Secretary of State (the FHSAU) in accordance with regulation 9(2) and (3) of the GMS Regulations (pre-contract disputes). 
[bookmark: _Toc440982478]The Commissioner can identify whether the contract is an NHS contract or not by reviewing the agreement. This will enable the Commissioner to identify whether they can apply for NHS dispute resolution (with or without the need for the written consent of the contractor) if appropriate.




Annex 1 - PMS Agreement Transfer to GMS Contract – Template Letter (Essential Services)
· PMS Agreement Transfer to GMS Contract – Template Letter (Essential Services)

Annex 2 - PMS Agreement Transfer to GMS Contract – Template Letter (Eligible Persons)
· PMS Agreement Transfer to GMS Contract – Template Letter (Eligible Person)

Annex 3 - PMS Agreement Transfer to GMS Contract – Template Letter
· PMS Agreement Transfer to GMS Contract – Template Letter
[bookmark: _1557221025]





[bookmark: _Toc498495410]Practice Closedown (Planned / Scheduled) 

[bookmark: _Toc440982858][bookmark: _Toc498495411]Introduction
This policy outlines the approach to be taken when a time-limited primary medical services contract is coming to an end. Where an urgent contract needs to be put in place (please refer to the ‘Contracts Described’ chapter for further information).

[bookmark: _Toc440982859][bookmark: _Toc498495412]Scope 
[bookmark: _Toc440982860]Time-limited contracts can be in place regarding GMS, PMS, APMS and where appropriate MCP/PACS contract types. GMS contracts, however, do not usually have an end date but it is possible for a temporary GMS contract to be put in place for a period not exceeding 12 months, for the provision of services to the former patients of a contractor following the termination of that contractor’s contract.
[bookmark: _Toc440982861]PMS agreements may be in perpetuity or for a time limited period. Commissioners should review the relevant PMS agreement to establish if there is a defined end-date.
[bookmark: _Toc440982862]APMS contracts tend to be for a fixed-term period of three to five years, often with an option to extend for a maximum of a further two years. The main purpose for time limiting these contracts was to provide commissioners the scope for testing the market and ensuring value for money.
[bookmark: _Toc440982863]In each of the cases above there are generic principles that will apply and individual circumstances that will need to be considered. This policy covers the steps to be taken in advance of the end of any contract and will support the Commissioner in planning procurement cycles and future service provision.
[bookmark: _Toc440982864]The Commissioner must consider whether the expiring contract contains provisions relating to the end of the contract that impact on any practice closedown actions. The NHS England Standard GMS Contract 2014/15 and the NHS England Standard APMS Contract 2014/15 contain provisions relating to the consequences of termination including a requirement that the contractor co-operates with the Commissioner and arrangements for a financial reconciliation exercise.
[bookmark: _Toc440982865]Contracts may come to an end by reasons other than by expiry including by:
[bookmark: _Toc440982866]being terminated by either the Commissioner or the contractor (in which case refer to the chapter on contract breaches, sanctions and terminations);
[bookmark: _Toc440982867]an adverse event (in which case refer to the chapter on adverse events);
[bookmark: _Toc440982868]the death of the contractor (in which case refer to the chapter on the death of a contractor); or
[bookmark: _Toc440982869]retirement of the contractor (in which case refer to the chapter on contract variations).

[bookmark: _Toc440982870][bookmark: _Toc498495413]Timetable for Managing Contracts Coming to an End
[bookmark: _Toc440982871]The Commissioner needs to be aware of the end dates of all contracts held so that advance planning can be undertaken to ensure both capacity and timescales can be aligned with the key stages outlined below.
[bookmark: _Toc440982872]It is essential that the Commissioner ensures continued communication with contractors throughout the stages to enable them to have a clear understanding of the processes, expectations and obligations. Outlined in Annexes 1 and 2 are guides to communications with contractors and a proposed checklist for documentation recording.
[bookmark: _Toc440982873]In each of the stages below there are a range of activities that may need to be undertaken, depending on the Commissioner’s preferred route, and the Commissioner may usually discuss with the appropriate LMC throughout.

[bookmark: _Toc440982874][bookmark: _Toc498495414]Summary of Key Stages
[bookmark: _Toc440982875]There are three key stages:
[bookmark: _Toc440982876]Stage 1 – minimum 9 to 15 months before contract end (all essential):
Needs assessment;
Impact; and
Engagement proposal.
[bookmark: _Toc440982877]Stage 2 – 12 months before contract end:
Notice period – exit plan;
Commence procurement and either:
Begin negotiations for continuation with contractor; and
Begin exit arrangements of incumbent provider and mobilisation of any new provider.
[bookmark: _Toc440982878]Stage 3 – at contract end:
Contract end – possible dispersal of patient list:
Variation to contract/extension: and
Commencement of new provider.

[bookmark: _Toc440982879][bookmark: _Toc498495415]Stage 1 – 9 – 15 Months before Contract End
[bookmark: _Toc440982880]The considerations that should be given when completing each action are provided below. This list is not exhaustive but does provide a platform for commissioners to fully assess the existing and future service needs of its population. Commissioners should ensure that all appropriate stakeholders are given the opportunity to input into the needs assessment for their population, including but not limited to public health.
[bookmark: _Toc440982881]Needs assessment  
[bookmark: _Toc440982882]Is there still a demand for this service in this locality and a requirement for it to continue?  For example to reduce inequalities in access or health outcomes
[bookmark: _Toc440982883]Does the contract specification still address current local priorities?
[bookmark: _Toc440982884]Has the contract delivered on the expected outcomes?
[bookmark: _Toc440982885]Has it provided added value to the local population and service provision?
[bookmark: _Toc440982886]Have you assessed the potential service needs for any forthcoming new developments?
[bookmark: _Toc440982887]What is the capacity of other local providers and the market for other providers to deliver services?
[bookmark: _Toc440982888]Have you given consideration to any specialist services needs in the locality?
[bookmark: _Toc440982889]Are there any needs which are not met by the contract, which could be delivered?
[bookmark: _Toc440982890]Impact 
[bookmark: _Toc440982891]Have you considered available outcome and delivery data held nationally and locally, regarding the current service and impact on other providers?
[bookmark: _Toc440982892]Have you compared the cost of the current service against other providers i.e. cost per head of population whilst taking into account any differences in the scope of the services provided?
[bookmark: _Toc440982893]Is the current service still affordable within projected future budgets?
[bookmark: _Toc440982894]Has the contract delivered on the expected financial outcomes?
[bookmark: _Toc440982895]What other objectives might be set within the existing budget?
[bookmark: _Toc440982896]Have you considered the potential impact on service users/patients?
[bookmark: _Toc440982897]Have you considered the potential impact on other service providers, e.g. GPs, pharmacy, local trust, out of hours, community services?
[bookmark: _Toc440982898]Have you considered the potential impact on the current provider, i.e. continued viability within the locality?
[bookmark: _Toc440982899]Have you considered patient choice and equality?
[bookmark: _Toc440982900]Have you considered the potential risks i.e. reputational (adverse publicity, Commissioner/provider relationship), market testing, timescales and financial?
[bookmark: _Toc440982901]Have you considered how the expiry of the contract affects compliance with the general duties? For further information, please refer to the chapter covering General duties of NHS England. 
[bookmark: _Toc440982902]Engagement proposal
[bookmark: _Toc440982903]Each situation will need to be managed regarding each individual circumstance and the nature of the procurement process to be followed, if at all. However, where it has been deemed appropriate to complete a form of engagement before taking action, the Commissioner should consider:
[bookmark: _Toc440982904]have arrangements been  made for involvement of patients and the public (please refer to the chapter covering General duties of NHS England) for more information on this requirement)?
[bookmark: _Toc440982905]have other local providers and other interested parties i.e. LMC, local members of parliament, review and scrutiny committee, etc been engaged?
[bookmark: _Toc440982906]have the local CCGs been engaged?
[bookmark: _Toc440982907]If the answer is ‘no’ regarding any of the above, the Commissioner should be able to identify the grounds under which they felt engagement was unnecessary and these should be included in the report defined below. 
[bookmark: _Toc440982908]Completion of Stage 1
[bookmark: _Toc440982909]Completion of stage 1 will provide all the information required to enable the Commissioner to make an informed commissioning decision on whether to re commission, procure or allow the service to end. At this stage, the Commissioner should develop a detailed report (a template is provided in Annex 3) about the investigations undertaken, engagement and outcomes. This report shall demonstrate that the Commissioner has considered all possible options and the rationale behind the decision taken.

[bookmark: _Toc440982910][bookmark: _Toc498495416]Stage 2 - 12 Months before Contract End
[bookmark: _Toc440982911]Below are the potential next stages following stage 1 based upon the Commissioner's decision regarding the proposed way forward. It is important to note that where a contract has a duration or an end date specified, and the intention is to allow the contract to naturally expire, there is no requirement to issue a formal termination notice. It would be best practice to issue a formal letter of notice detailing the Commissioner’s intentions and the obligations on the contractor throughout the remainder of the contract period.
[bookmark: _Toc440982912]
Notice period – exit plan
[bookmark: _Toc440982913]Issue a letter of notice of intentions.
[bookmark: _Toc440982914]Develop an exit plan (a template is provided in Annex 4) with the contractor with clearly defined Commissioner/contractor responsibilities. This should be developed whether the contract is to cease or transfer to a new provider. Commissioner should review the contract and ensure any exit arrangements detailed in the contract are followed. 
[bookmark: _Toc440982915]Procurement
[bookmark: _Toc440982916]Ensure any new contract is procured in accordance with procurement law. commissioners must also act in accordance with any procurement protocol issued by NHS England.
[bookmark: _Toc440982917]Once a preferred provider is established, agree an operational management plan (a template is provided in Annex 5 – this template should only be used where the contract does not contain exit arrangements as any such arrangements take precedence over the template).
[bookmark: _Toc440982918]Begin negotiations for continuation of the contract with the existing contractor, if appropriate.
[bookmark: _Toc440982919]Extending any contract beyond a previously agreed end date could be considered a material change to the terms of that contract which could lead to a procurement challenge.
[bookmark: _Toc440982920]If there is no extension period already included in the contract, the Commissioner will need to consider carefully whether such an extension should instead be subject to a full procurement process to ensure best value and mitigate the risk of challenge from previous and/or potential alternative service providers. If the Commissioner's decision is that no procurement process is necessary then it must ensure it is aware of the necessary steps which must be taken to satisfy procurement law and any procurement protocol issued by NHS England.
[bookmark: _Toc440982921]Once the decision to extend has been reached and all correct processes have been followed the Commissioner will need to consider:
· [bookmark: _Toc440982922]the length of extension;
· [bookmark: _Toc440982923]any alterations to the existing contract (including the financial arrangements); and
· [bookmark: _Toc440982924]any agreement of new key performance indicators.
[bookmark: _Toc440982925]Completion of stage 2
[bookmark: _Toc440982926]Completion of stage 2 will provide the Commissioner with the firm foundations and detailed preparations ready to manage the end of the contract.

[bookmark: _Toc440982927][bookmark: _Toc498495417]Stage 3 – At Contract End
[bookmark: _Toc440982928]Below are the possible outcomes culminating from stages 1 and 2.
[bookmark: _Toc440982929]Contract end
[bookmark: _Toc440982930]Service ceases.
[bookmark: _Toc440982931]Dispersal of list if applicable (please refer to comments on managing patient lists in the termination section of the chapter on contract breaches, sanctions and terminations and section 2.5 of the unplanned closures chapter regarding orphan data.
[bookmark: _Toc440982932]Communication to be sent out to all those parties involved e.g. management of patient communication working with provider, management of the press, notification of contract end to relevant stakeholders.
[bookmark: _Toc440982933]Variation to contract – extension
[bookmark: _Toc440982934]Contract variation issued and signed off by both parties.
[bookmark: _Toc440982935]Commencement of new provider
[bookmark: _Toc440982936]Issue of new contract.
[bookmark: _Toc440982937]Operational management plan implemented.
[bookmark: _Toc440982938]Relevant communications undertaken, internally and externally.
[bookmark: _Toc440982939]On completion of stage 3, the Commissioner will have reached an agreed, structured outcome about the management of contract end.


Annex 1 Guide to Communication with Contractors 
· Guide to Communication with Contractors

Annex 2 Checklist for Documentation Recording when Contract Ends
· Checklist for Documentation Recording when Contract Ends

Annex 3 Template Detailed Report
· Template Detailed Report

Annex 4 Template Exit Plan 
· Template Exit Plan

Annex 5 Template Operational Management Plan 
· Template Operational Management Plan


[bookmark: _Toc498495418] Discretionary Payments (made under Section 96

[bookmark: _Toc493938684][bookmark: _Toc493938777][bookmark: _Toc493939126][bookmark: _Toc498495419]Introduction
(return to contents page)
Section 96 of the NHS Act (2006) (as amended) makes provisions for commissioners to provide assistance and support to primary medical services contractors, including financial support:  
96 Assistance and support: primary medical services
(1) The Board may provide assistance or support to any person providing or proposing to provide–
· primary medical services pursuant to section 83(2), 
· primary medical services under a general medical services contract, or
· primary medical services in accordance with section 92 arrangements.
(2) Assistance or support provided by the Board under subsection (1) is provided on such terms, including terms as to payment, as the Board  considers appropriate.
(3) “Assistance” includes financial assistance.

Full details of Sections 83, 93 and 96 of the National Health Service Act 2006 can be found at appendix 1

Section 96 expressly states that NHS England may provide financial assistance, on terms as it considers appropriate.  As a result, NHS England has discretion as to the type and level of financial assistance and the payment mechanism that it may choose to employ.  

However, NHS England is increasingly being expected to demonstrate publicly what it is spending its money on, what it is getting for its money and of that funding that is allocated to support initiatives that this is done fairly and in the best interests of the organisation and public funds.  As such when providing any financial assistance you must be able to demonstrate that you have acted with propriety, that you have understood any wider financial requirements as set out in the latest NHS England Standing Financial Instructions, that you have followed all steps to provide best value for money and that you have followed requirements in relation to public sector bodies as stipulated in Managing Public Money (January 2015), available at:

https://www.gov.uk/government/publications/managing-public-money 



[bookmark: _Toc493938685][bookmark: _Toc493938778][bookmark: _Toc493939127][bookmark: _Toc498495420]Key Principles
(return to contents page)
All financial assistance must be provided within the principles of openness, fairness, probity and accountability.
The provision of financial assistance should not conflict with UK or EU policies and actions including the rules on bribery, corruption, competition, state aid, or and other equality duties.
It must be demonstrated how the financial assistance supports NHS England functions and strategic objectives of NHS England as well as any policy objectives
Financial Assistance must demonstrate value for money and be in the best interests of NHS England and the patients.
Financial Assistance must be proportionate to the identified need and represent better value for the taxpayer than alternative solutions. 
Financial Assistance will only be made available in exceptional circumstances.

[bookmark: _Toc493938686][bookmark: _Toc493938779][bookmark: _Toc493939128][bookmark: _Toc498495421]Programme and Non Programme Financial Assistance

S.96 exceptional discretionary funding is intended to be used to safeguard patients’ interests by providing additional funding to support practices facing a crisis situation. 

Often financial assistance is made available through formal programmes such as the General Practice Resilience Programme (GPRP) and previously the Vulnerable Practices Programme. The GPRP programme has provided a systematic approach to identifying and supporting practices in difficulty, backed by £40m of programme funding, and uses Section 96 as a vehicle to deliver support.

However, the GPRP does not cover or replace all circumstances where there is a need for support and agreement on eligibility for funding support from local primary care budgets. Their proposed use - and the amount provided - will still generally need to be managed by individual local commissioners.

The pressures on general practice mean that requests for support are being received more frequently with a consequent need to have a more structured approach to considering and approving such expenditure outside of formal programmes. 

It is also important to ensure that ad hoc requests are minimised through pro-active work with practices via appropriate programmes of support, such as those provided under the General Practice Forward View.


(return to contents page)


[bookmark: _Toc493938687][bookmark: _Toc493938780][bookmark: _Toc493939129][bookmark: _Toc498495422]Process for Financial Assistance for individual Provider Financial Assistance 
(return to contents page)
	

Stage
	
	Action

	1
	Practice raises its sustainability issue with its CCG and NHSE Contract Officer to discuss issues. Verify contract payments are correct.
	Practice, CCG, Commissioning

	2
	Practice submits Section 96 application (Appendix 1) accompanied with level of support requested, for what period, and for type of expenditure with evidence provided to support application and CCG support
	Practice & CCG

	3
	Primary Care team review submission and if necessary request for further information / supporting documentation
	Commissioning

	4
	Review and validation of practice information. Ensuring that:
· The practice need is confirmed;
· The practice agrees to receiving the support and any conditions placed on the support;
· The  support is non recurrent i.e. practice has provided details of its plan to recover the position and demonstrate that the short term support will deliver a sustainable solution in the long term.
· Performance Management arrangements in respect of the financial assistance
· The case represents value for money;
· Financial assistance is a better option than any alternatives
	Commissioning

	5
	Review of financial evidence including certified accounts for the previous year and management accounts for the current year, cash flow, declared earnings etc.
Consideration whether the financial assistance will be sufficient to achieve the objectives.
Consideration of value for money vs alternatives 
Total likely overall financial risk to NHS England.
	Finance

	6
	All Financial Assistance provided must be in compliance with NHS England SFIs.  As such any Application for financial assistance must have the authorisations set out below.
	

	7
	Application from the Provider along with Commissioner business case containing operational and financial reviews set out above presented for authorisation and sign off as set out in the paragraph below. 

A local Primary Care Delivery & Oversight Group (LPCDOG) with recommendation for consideration and decision
	LPCDOG 

	8
	Recommendation passed to MTM for decision where Director of Commissioning SFI sign-off limit is exceeded
	Commissioning

	9
	All decisions reported as set out below and logged for central reporting and consistency checking
	Commissioning

	10
	Practice & CCG advised of outcome
	Commissioning

	11
	MOU populated and signed by practice, CCG and NHSE
	Practice, CCG, Commissioning

	12
	Payment set-up on a non-recurrent basis
	Finance

	13
	Review of MOU objectives mid-way through period of support
	Practice, CCG, Commissioning

	14
	Routine reporting via the Primary Care Activity Report (PCAR) and/or National Primary Care Delivery Oversight Group (PCDOG) (see section 7 below)
	Commissioning

	15
	Advise practice of continuation or further review of support depending on MOU progress
	Commissioning

	16
	Final Review and reporting to Local PCDOG (as required)
	Commissioning



(return to contents page)


[bookmark: _Toc493938204][bookmark: _Toc493938267][bookmark: _Toc493938688][bookmark: _Toc493938781][bookmark: _Toc493939130][bookmark: _Toc493938689][bookmark: _Toc493938782][bookmark: _Toc493939131][bookmark: _Toc498495423]Process for CCG and NHS England Proposed Financial Assistance Programmes
(return to contents page)
Business case for the proposed financial assistance must be completed setting out the financial assistance.  This must set out:

· The level of financial assistance 
· How the financial assistance will be divided
· How the financial assistance will be paid out – directly or allocation to CCG
· Justification as to why the financial assistance is value for money
· 
[Where it is above [£X]] the business case must be endorsed by:
· The Management accounts team for availability of budget
· Budget holders for confirmation of use of this financial assistance, and 
· Legal team to confirm correct use of Financial Assistance power.

(return to contents page)


[bookmark: _Authorisations_and_Sign][bookmark: _Toc493938690][bookmark: _Toc493938783][bookmark: _Toc493939132][bookmark: _Toc498495424]Authorisations and Sign Off
(return to contents page)
Once you have decided that the financial assistance is appropriate then before you proceed you will need to obtain the necessary authorisations:

	1. Name and reference code of practice for whom discretionary payment request is being made
	 

	2. Is practice already identified under any national or local programme providing support? If so, please provide the name of that programme.

(bullet point summary if practice known to be in difficulty and any support provided previously or current)
	 

	3. What has precipitated the request for urgent discretionary funding? 

(bullet point summary of issues to be provided)
	 

	4. What practical and financial support has the practice already invested to resolve these issues?
(bullet point summary of support invested in)
	 

	5. What help and support is being requested – bullet point descriptions and cost of each form of support
	 

	6. How long is the urgent support anticipated to be needed (either to achieve a resolution or to prepare a business case for longer term support) – maximum  £200,000 or 3 months funding can be considered.
	 

	7. Confirmation that this request for urgent funding is likely to represent better value for money than contract hand-back/the need for step in arrangements
	 

	8. Prepared by:
	 

	9. Authorised for payment by:

Primary Care Lead (Band 9/VSM) <£50,000

Director <£200,000
	 

	10. Reported to /involvement of CCG?
	 




NHS England and CCGs under delegated authority may only enter into contracts within the statutory powers delegated to it by the Secretary of State for Health and must comply with the following:

6.2.1. NHS England Scheme of Delegation and Standing Financial Instructions; and
6.2.2. EU Directives and other statutory provisions

[bookmark: _Toc493938691][bookmark: _Toc493938784][bookmark: _Toc493939133][bookmark: _Toc498495425]Reporting
(return to contents page)
[bookmark: _Toc493938692][bookmark: _Toc493938785][bookmark: _Toc493939134]The Primary Care Activity Report

A primary care commissioning activity report (PCAR) was introduced in 2016/17 as a new bi-annual collection to support greater assurance and oversight of NHS England’s primary care commissioning responsibilities. It seeks to replace what have often been variable and ad hoc requests for information with a more systematic approach. 

The report is managed through UNIFY2 and focuses on key operational areas for commissioned general practice services.  It collects information on local commissioning activity regardless of the commissioning route (e.g. NHS England or CCGs with delegated authority) including Financial assistance to providers covered under the section of PCAR ‘Equitable funding’‘

[bookmark: _Toc493938693][bookmark: _Toc493938786][bookmark: _Toc493939135]PCAR – Equitable funding
(return to contents page)

Section 96 payments (sometimes referred to as discretionary payments or funding locally) are a legacy from the NHS Act 2006, which provided PCTs with the facility to support (including financially) GP practices outside of standard contractual arrangements.  This regulation still stands and was transferred to the NHS Commissioning Board (NHS England) ‘the Board’ under the Health and Social Care Act 2012 and subsequent amendments.  

When providing a value for this question please consider all payments that are not covered under standard arrangements such as the global sum, a DES or other enhanced services (ES). Support funded from the Vulnerable Practice Programme and the General Practice Resilience Programme has sometimes been covered under this umbrella by some DCOs (i.e. in previous PCAR return).  However, It is essential that DCO’s DO NOT include payments funded from either fund in their returns as we want to measure genuine discretionary spend by local commissioners .If you are unsure as to whether a payment should be included, CCGs should contact their NHS England local team and DCOs should contact the national team.

[bookmark: _Toc493938694][bookmark: _Toc493938787][bookmark: _Toc493939136][bookmark: _Toc498495426]Maintaining Records
(return to contents page)

A clear audit trail of all financial assistance authorised, along with any expenditure incurred under this arrangement, must be maintained and reported.  Summary information will be collected biannually via PCAR but you should also maintain adequate records such that you are able to respond to any other routine financial reporting arrangements.  Please refer to section 10.6 for authorising and recording individual applications. 
All applications for financial assistance should be recorded using the application (Appendix 1) and authorisation process outlines in section 10.6.

[bookmark: _Toc498495427]
Addendums
(return to contents page)
[bookmark: _Appendix_1_–][bookmark: _Toc493938696][bookmark: _Toc493938789][bookmark: _Toc493939138]Annex 1 – S.96 Application
· Functional Excel Template Application
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Hard Copy of Template Application
	[bookmark: RANGE!A1:F78]FORM REF:                                     (NHSE use)
	Commissioner:  Insert NHS England DCO / or Delegated CCG

	
	GP Practice Application for Discretionary Funding Support (Section 96 NHS Act 2006)

	
	
	
	
	
	

	1
	Date of application:
	 
	
	
	

	2
	Practice Name:
	ABC practice

	3
	Practice Identifier Code:
	 
	
	
	

	4
	Contract type: GMS/PMS/APMS
	 
	
	
	

	5
	Member of GP Federation (formal/informal?)
	Yes   /  No
	 
	Name:
	 

	6
	CCG Name:
	 
	 
	 
	 

	7
	Practice Address (of all contract sites)
	1
	 
	 
	 

	 
	 
	2
	 
	 
	 

	 
	 
	3
	 
	 
	 

	8
	Practice Raw List Size - Last Quarter
	 
	
	
	

	9
	Practice Weighted List Size - Last Quarter
	 
	
	
	

	
	
	
	
	
	

	10
	Reason for application (describe the issues to be resolved)

	 
	e.g. May be a GP recruitment issue - IMPACT is high cost of locum support - What are the circumstances that led to the situation? e.g. retirement, partnership split etc. How long has the vacancy existed? Describe recruitment attempts with dates and salary offered. 
CONSEQUENCES:  describe effect on practice staff, patient services & access

	11
	Purpose of support requested and itemised value (non-recurrent) - above the practice budgeted level

	 
	e.g. Support with cost of locums whilst further recruitment is attempted: eg Need X sessions per week covered with a premium of £X per week above budgeted cost of £Y per week. Difference of £Z for X weeks sought initially, TOTAL £X. 
(Practice has funded X weeks but cannot cover this cost much longer and may need to reduce service provision)

	12
	Period of support and profile of costs (taper-off)
	Period 1
	insert dates
	insert £

	
	
	Period 2
	insert dates
	insert £

	
	
	Period 3
	insert dates
	insert £

	
	
	Period 4
	insert dates
	insert £

	
	
	Period 5
	insert dates
	insert £

	
	
	Period 6
	insert dates
	insert £

	
	
	
	
	TOTAL REQUESTED
	£0

	13
	Supporting information - required for ALL applications at the outset
	 
	 
	 

	13.1
	Practice Recovery Plan (with actions and milestones to track success)
	Yes
	No
	An MOU will detail agreed actions

	13.2
	Current AND proposed staff establishment - budgeted with salary & WTE
	Yes
	No
	State drawings for partners

	13.3
	Evidence of recruitment attempts
	 
	Yes
	No
	e.g. advertisement invoices

	13.4
	Annual income (all sources) & expenditure analysis OR Practice Accounts
	Yes
	No
	to validate sustainability issue

	13.5
	Cash flow forecast 12 months ahead
	 
	Yes
	No
	to understand predicted trend

	
	

	 
	Sustainability analysis
	Support Rationale
	 
	 
	Practice Response

	14
	Negative impact of Carr-Hill formula? (weighted list vs raw list)
	Atypical population: adverse impact of Carr-Hill
	Yes
	No
	insert any comments

	
	
	
	
	
	

	15
	Does the practice have an 'atypical' population e.g. university, rural or new town which is not adequately reflected in the contract payment? 
Please explain:
	'Atypical' criteria:
Must evidence that local demographics dictate workload is not adequately reflected in Carr-Hill
	Yes
	No
	Details required:

	16
	Are practice expenses greater than 65% of primary medical services (including Local Authority/CCG and NHS England) income?
	South East average ratio of expenses : earnings is 65:35
	Yes
	No
	Please state expenses: .................% 

	16b
	If yes, can this be sufficiently evidenced?
	 
	Yes
	No
	insert any comments

	17
	Please state individually declared pensionable earnings per GP within the practice (pro-rata'd for part time) for the YEAR [INSERT YEAR]
(It is noted this may include non-GMS/PMS/APMS income & 'non-NHS' income.)

(£112k / £96k figure derived from HSCIC 2013/14- South East GPMS Contractor/salaried averages plus 1%/yr)
	No doctor in the practice should have declared pensionable earnings in excess of 
Contractor = £112k.
Or combined contractor & Salaried GP average not in excess of = £96k
Support not designed to increase pensionable income.
	1
	insert £

	
	
	
	2
	insert £

	
	
	
	3
	insert £

	
	
	
	4
	insert £

	
	
	
	5
	insert £

	
	
	
	6
	insert £

	
	
	
	7
	insert £

	
	
	
	8
	insert £

	
	
	
	9
	insert £

	 
	Local Context Information
	Practice to complete
	 
	 
	Practice to complete

	18
	Practice Total number of GP sessions worked/week?
	Understand GP access
	GP sessions
	X sessions/week

	19
	Number of patients per WTE GP
	Understand GP access
	Patients/GP
	XXXX patients/WTE GP

	20
	Total no. of clinical (GP & Qualified Nursing) hours offered per week (incl. concurrent hours)
	Understand total clinical access
	a) GP
	hrs/week

	
	
	
	b) Nurse
	hrs/week

	
	
	
	c) Other
	state e.g. Pharmacist hours/week

	
	
	
	Total
	hrs/week

	21
	Has the practice received any contract breaches since 1 April 2013?
	Potential marker of poorer quality practice
	Yes
	No
	Details not required

	22
	Are any of the GP performers being investigated by NHS England Medical Directorate or GMC?
	Potential marker of poorer quality practice
	Yes
	No
	Details not required

	23
	What was the Practices published CQC overall rating?
	Understanding of practice quality issues
	Please state
	Outstanding  /  Good  /  Requires Improvement  /  Inadequate?

	24
	Has the practice applied for a formal list closure at any point since 1 April 2013?
	Marker of demand/practice issues
	Yes
	No
	Details not required

	24b
	If yes, was this granted?  
	 
	Yes
	No
	 

	24c
	If application was approved how long was the list closed in total?
	 
	Please state
	3 months  /  6 months  /  9 months  /  12 months

	25
	Number of practices within a 1-mile radius of practice
	insert number
	
	
	

	
	
	
	
	
	

	 
	To be completed by Commissioner - NHS England

	 
	Local Context Information
	NHS England complete
	 
	 
	NHS England complete

	26
	Any previous S96 support received?
	 
	Yes
	No
	Detail..

	27
	Any GP Resilience funding received?
	 
	Yes
	No
	Detail..

	28
	Overview of deprivation - IMD Score?
	IMD is a marker of deprivation with consequential impact on workload
	 
	 
	Practice Area:
CCG Area:
County Average:
England Average:

	29
	Outlying Areas on Primary Care Web Toolkit - fewer than 5 outliers on the GPHLI summary?
	Potential marker of poorer quality practice
	Yes
	No
	 

	30
	Annual contractual 'e-declaration' - non-compliance issues?
	Potential marker of poorer quality practice
	Yes
	No
	 

	31
	Patient satisfaction survey - outlier areas?
	Potential marker of poorer quality practice
	Yes
	No
	Detail issues:

	 
	Please return to: <insert local email> @nhs.net  (ALL INFORMATION WILL BE HELD SECURELY)
	 
	 
	 

	
	
	
	
	
	

	 
	Contractor name
	 
	Practice signature (Contractor):

	 
	
	insert
	 
	 
	 

	 
	CCG Support required in all cases:
	
	
	
	 

	 
	CCG Lead Name
	insert
	CCG signature
	 or attach CCG email of support

	 
	NHS England Contract Officer reviewer - NHSE insert name
	insert
	 
	 
	 






[bookmark: _Appendix_2_–][bookmark: _Toc493938697][bookmark: _Toc493938790][bookmark: _Toc493939139]Appendix 1 – Sections 83, 93 and 96 of the National Health Service Act 2006
· Sections 83, 93 and 96 of the National Health Service Act 2006

(return to contents page)
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[bookmark: _Toc498495428]Part C – When things go wrong
 
1. [bookmark: _Toc498495429]
Contract Breaches, Sanctions and Terminations

[bookmark: _Toc440982155][bookmark: _Toc498495430]Introduction
[bookmark: _Toc440982156]This policy chapter outlines the approach to be taken by the Commissioner when a contract is considered to have been breached. Where processes differ with regards GMS, PMS and APMS contracts, these are highlighted.
[bookmark: _Toc440982157]Given that any decision to issue a Breach or Remedial Notice, apply sanctions or terminate a contract or agreement can be challenged by the contractor under appeal, it is essential that the Commissioner follows, and can demonstrate that it has followed, due process in investigating, communicating and implementing actions in this respect and that the Commissioner has acted fairly and reasonably throughout. 
[bookmark: _Toc440982158]It is essential that the Commissioner maintains thorough and accurate records of all communications and discussions in respect of all notices under this policy.
Commissioners should maintain accurate records of all breaches sanctions and terminations and will be required to demonstrate if requested, evidence of compliance, or otherwise support oversight of primary medical care commissioning arrangements. This may be for example, via NHS England’s Primary Care Activity Report (PCAR) or internal and external audit functions.
[bookmark: _Toc440982159][bookmark: _Toc498495431]Contract Breaches 
[bookmark: _Toc440982160]Where the Commissioner considers that a breach has occurred, there are a number of options on how to proceed. The Commissioner can:
· [bookmark: _Toc440982161]take no action;
· [bookmark: _Toc440982162]agree an action with the contractor;
· [bookmark: _Toc440982163]issue a Remedial Notice;
· [bookmark: _Toc440982164]issue a Breach Notice;
· [bookmark: _Toc440982165]apply a Contract Sanction; or
· [bookmark: _Toc440982166]terminate the contract.
[bookmark: _Toc440982167]Doing nothing and agreeing an action with the contractor are options that are always available to the Commissioner. The remaining options may only be applied in specific situations as envisaged by the contract. 
[bookmark: _Toc440982168]The following paragraphs set out the circumstances in which a Remedial Notice or a Breach Notice may be issued, a Contract Sanction may be applied or the contract may be terminated with an explanation of the relevant process that the Commissioner must follow. 
[bookmark: _Toc440982169]The Commissioner must ensure that, when issuing a Remedial or Breach Notice, applying a Contract Sanction or terminating a contract, it follows the proper internal processes around approval of the action, compliance with any standing orders and due consideration of all relevant factors in the decision making process.

	[bookmark: _Toc440982170]Co-commissioning - delegated commissioning arrangements
A CCG that has delegated commissioning arrangements will have entered into a Delegation Agreement with NHS England setting out the scope of those arrangements. 
[bookmark: _Toc440982171]The Delegation Agreement reserves primary medical services functions that relate to performers lists to NHS England. Circumstances that may result in the issue of a Breach Notice, a Remedial Notice, a Contract Sanction or may lead the Commissioner to consider termination may relate to or include reference to performers lists matters. Where this is the case, the Delegation Agreement requires the CCG to work collaboratively with NHS England and support and assist NHS England to carry out its performers lists functions.



[bookmark: _Toc440982172][bookmark: _Toc498495432]Remedial Notices and Breach Notices
[bookmark: _Toc440982173]The GMS Regulations, the PMS Regulations and the APMS Directions make a clear distinction between the process to be followed where a breach is capable of remedy and the process where a breach is not capable of remedy.
[bookmark: _Toc440982174]GMS/PMS - Where a breach is capable of remedy, a Remedial Notice must be issued before the Commissioner takes any other action under the contract (such as termination). Where a breach is not capable of remedy, a Breach Notice must be issued before the Commissioner takes any other action under the contract (such as termination). 
[bookmark: _Toc440982175]APMS - Contracts are not required to contain provisions relating to Remedial or Breach Notices. The NHS England Standard Alternative Provider Medical Services Contract 2014/15 does, however, contain these provisions. Where there is a potential breach of an APMS contract, the Commissioner should always review the actual wording of the contract to ensure the right process is followed. 

Remedial Notice
[bookmark: _Toc440982176]Where a contractor has breached the contract and the breach is determined to be capable of remedy, the Commissioner may issue a Remedial Notice to the contractor setting out the actions that must be taken to remedy the breach.
[bookmark: _Toc440982177]A flowchart highlighting the main steps that the Commissioner should take when issuing a Remedial Notice is set out in Annex 1.
[bookmark: _Toc440982178]The Commissioner must issue a Remedial Notice before it takes any other action it is entitled to take under the contract, except where the breach relates to the rights of termination set out below. This is because the Commissioner has a right to terminate the contract immediately for a breach of any of the circumstances set out below. These rights of termination are explained in more detail in paragraph 1.7 of this policy:
· [bookmark: _Toc440982179]provision of untrue information;
· [bookmark: _Toc440982180]fitness to practise matters;
· [bookmark: _Toc440982181]a serious risk to patient safety or risk of financial loss to NHS England;
· [bookmark: _Toc440982182]unlawful sub-contracting; and
· [bookmark: _Toc440982183]in the case of a GMS contract, issues relating to the contractor's eligibility to hold the contract.
[bookmark: _Toc440982184]A breach capable of remedy is where the breach continues but the contractor could take action to stop the breach. Examples of breaches that may be capable of remedy include:
· [bookmark: _Toc440982185]failure to compile a practice leaflet; or
· [bookmark: _Toc440982186]failure to provide information to the Commissioner.
[bookmark: _Toc440982187]Where the breach creates a serious risk to patient safety, the Commissioner can take more immediate action, regardless of whether the breach is capable of remedy or not. For further information on this, please refer to paragraph 1.7.32 of this policy.
[bookmark: _Toc440982188][bookmark: _Ref409796260][bookmark: _Toc440982194]Where the Commissioner has determined that a breach is capable of remedy, the Commissioner may, depending on the nature and circumstances of a breach take the following steps.  These steps do not prejudice or delay a Commissioners right to issue a Remedial Notice at any point before or during any of these steps being taken where the Commissioner reasonably considers it is appropriate to do so:
[bookmark: _Toc440982189]The Commissioner should contact the contractor to discuss the breach and the action that they may be entitled to take, i.e. the issue of a Remedial Notice.  .
[bookmark: _Toc440982190]This discussion should provide the contractor with an opportunity to provide an explanation as to the circumstances that led to the breach.  An accurate minute of any discussions should be retained .
[bookmark: _Toc440982191]The Commissioner should  review the evidence related to the breach including any information received during the discussion or in representations .
[bookmark: _Toc440982192]If the Commissioner is satisfied that the matter is a breach which is capable of remedy, then the Commissioner may issue a Remedial Notice to the contractor, requiring the contractor to remedy the breach.
[bookmark: _Toc440982193]It is important that when the steps above are undertaken, this is completed as quickly as is reasonably possible as long delays between the breach occurring, or the Commissioner becoming aware of the breach, and the Remedial Notice being issued, could lead to an argument that the Commissioner has accepted the breach and waived its right to take action. The Commissioner will need to decide what action it considers would be reasonable to take before issuing a Remedial Notice taking into account the circumstances of an individual breach. 
A Remedial Notice must specify:
1.1.5 [bookmark: _Toc440982195]details of the breach, which led to the Remedial Notice being issued and any evidence gathered in respect of the breach;
1.1.6 [bookmark: _Toc440982196]the steps the contractor must take in order to remedy the breach to the Commissioner's satisfaction;
1.1.7 [bookmark: _Toc440982197]the period in which the steps must be taken;
1.1.8 [bookmark: _Toc440982198]any arrangements for reviewing the matter to ensure that the requirements of the Remedial Notice have been met; and
1.1.9 [bookmark: _Toc440982199]the actions that the Commissioner shall take if the contractor fails to satisfactorily remedy the breach.
[bookmark: _Toc440982200]The Commissioner may wish to include in the Remedial Notice how the contractor may appeal against the decision to issue a Remedial Notice. 
[bookmark: _Toc440982201]A template Remedial Notice is provided in Annex 2. Where NHS England is the Commissioner, the finalised Remedial Notice should be signed off by the Head of Commissioning or their nominated deputy. Where the Commissioner is a CCG operating under delegated commissioning arrangements, the CCG should ensure the finalised Remedial Notice is signed off by the Chief Operating Officer (COO) or an individual authorised by the COO.
[bookmark: _Toc440982202]The period during which the steps to remedy the breach must be taken must not be less than 28 days from the date that notice is given, unless the Commissioner is satisfied that a shorter period is necessary to protect the safety of the contractor's patients or protect NHS England from material financial loss. 
[bookmark: _Toc440982203]The Remedial Notice must be delivered to the contractor in accordance with the notice provisions of the contract. This usually requires hand delivery or postal delivery (first class or registered post). Delivery of a notice by fax or email may be permissible. The Commissioner should review the relevant provisions to the contract to ensure proper delivery. Where the notice is hand delivered, the template Receipt Notice in Annex 3 can be used. 
[bookmark: _Toc440982204]The Commissioner should ensure that arrangements are in place to follow up a Remedial Notice appropriately and in a timely fashion.
[bookmark: _Toc440982205]Where the Commissioner is satisfied that the contractor has taken the required steps to remedy the breach within the required period, a letter should be issued to the contractor informing them that the terms of the Remedial Notice have been satisfied and that no further action will be taken at this stage. A template Remedial Notice Satisfaction letter is provided in Annex 4.
[bookmark: _Toc440982206]Where the Commissioner is satisfied that the contractor has not taken the required steps to remedy the breach by the end of the required notice period, the Commissioner may inform the contractor that they have failed to meet the terms of the Remedial Notice and that the Commissioner may terminate the contract with effect from such date as the Commissioner may specify in a further notice to the contractor.
[bookmark: _Toc440982207]Where the Commissioner intends to terminate the contract, please refer to paragraphs 1.5 to 1.7 of this policy.
[bookmark: _Ref409601152][bookmark: _Toc440982208]If, following the issue of a Remedial Notice, a contractor either repeats a breach that was the subject of a Remedial Notice or otherwise breaches the contract that results in a further Remedial Notice or a Breach Notice, then the Commissioner has the right to terminate the contract by serving notice on the contractor. 
[bookmark: _Toc440982209]The right to terminate in paragraph 1.3.19 above must only be used where the Commissioner is satisfied that the cumulative effect of the breaches is such that the Commissioner considers that to allow the contract to continue would be prejudicial to the efficiency of the services to be provided under the contract. Where the Commissioner intends to terminate the contract under this right, please refer to paragraph 1.7.46 of this policy.
[bookmark: _Toc440982210]If the contractor is in breach of any obligation and a Remedial Notice in respect of that default has been given to the contractor, the Commissioner may withhold or deduct monies which would otherwise be payable under the contract in respect of that obligation which is the subject of the default.
[bookmark: _Toc440982211]Where a Remedial Notice is issued, the Commissioner should submit a Notice Return to the NHS England primary care inbox (england.primarycareops@nhs.net) as soon as practicable after issue. A template Notice Return is set out Annex 13.
[bookmark: _Toc440982212]
Breach Notice

[bookmark: _Toc440982213]Where the contractor has breached the contract and that breach is not capable of remedy, the Commissioner may serve a Breach Notice on the contractor requiring the contractor not to repeat the breach.
[bookmark: _Toc440982214]A flowchart highlighting the main steps that the Commissioner should take when issuing a Breach Notice is set out in Annex 5.
[bookmark: _Toc440982215]Breach Notices cannot be issued where the breach relates to the following rights of termination:
· [bookmark: _Toc440982216]provision of untrue information;
· [bookmark: _Toc440982217]fitness to practice matters;
· [bookmark: _Toc440982218]a serious risk to patient safety or risk of financial loss to NHS England;
· [bookmark: _Toc440982219]unlawful sub-contracting; and
· [bookmark: _Toc440982220]in the case of a GMS contract, issues relating to the contractor's eligibility to hold the contract.
[bookmark: _Toc440982221]For further information on these rights of termination, please refer to paragraph 1.7.

[bookmark: _Toc440982222]A breach that is not capable of remedy is where a breach occurs but either does not continue prior to a notice being issued or there is no action that can be taken to remedy the breach.
[bookmark: _Toc440982223]Examples of breaches that are not capable of remedy include:
· [bookmark: _Toc440982224]a practice closing during its contracted opening times in the previous week with no access for the contractor's registered patients to access essential services; or
· [bookmark: _Toc440982225]failure to store vaccines correctly and such vaccines have already been provided to patients. 
[bookmark: _Toc440982226]Where the breach creates a serious risk to patient safety, the Commissioner can take more immediate action, regardless of whether the breach is capable of remedy or not. For further information on this, please refer to paragraph 1.7.32 of this policy.
[bookmark: _Toc440982227]Where the Commissioner has determined that a breach is not capable of remedy, the Commissioner may, depending on the nature and circumstances of a breach take the following steps.  These steps do not prejudice or delay a Commissioners right to issue a Breach notice at any point before or during any of these steps being taken where the Commissioner reasonably considers it is appropriate to do so:
[bookmark: _Toc440982228]Initially the Commissioner should contact the contractor to discuss the breach and the action that they may be entitled to take, i.e. the issue of a Breach Notice. This does not prejudice or delay a Commissioners right to issue a Breach notice.
[bookmark: _Toc440982229]The discussion will afford the contractor  the opportunity to provide an explanation as to the circumstances that led to the breach and this discussion should be recorded accurately in writing. 
[bookmark: _Toc440982230]The Commissioner should review the evidence related to the breach including any information received during the discussion or in representations  e.
[bookmark: _Toc440982231]If the Commissioner is satisfied that the matter is a breach which is not capable of remedy, then the Commissioner may issue a Breach Notice to the contractor, requiring the contractor not to repeat the breach.

[bookmark: _Ref409796294][bookmark: _Toc440982232]The Breach Notice must specify:
· [bookmark: _Toc440982233]details of the breach;
· [bookmark: _Toc440982234]the requirement that the contractor must not repeat the breach again; and
· [bookmark: _Toc440982235]the consequences of the contractor further breaching the contract; 
[bookmark: _Toc440982236]A template Breach Notice is provided in Annex 6. Where NHS England is the Commissioner, the finalised Breach Notice should be signed off by the Head of Commissioning or their nominated deputy. Where the Commissioner is a CCG operating under delegated commissioning arrangements, the CCG should ensure the finalised Remedial Notice is signed off by the Chief Operating Officer (COO) or an individual authorised by the COO.
[bookmark: _Toc440982237]The Breach Notice must be delivered to the contractor in accordance with the notice provisions of the contract. This usually requires hand delivery or postal delivery (first class or registered post). Delivery of a notice by fax or email may be permissible. The Commissioner should review the relevant provisions to the contract to ensure proper delivery. Where the notice is hand delivered, the template Receipt Notice in Annex 3 can be used. 
[bookmark: _Toc440982238]If, following the issue of a Breach Notice, a contractor either repeats a breach that was the subject of a Breach Notice or otherwise breaches the contract that results in a further Remedial Notice or a Breach Notice, then the Commissioner has the right to terminate the contract by serving notice on the contractor. 
[bookmark: _Toc440982239]This right to terminate can only be used where the Commissioner is satisfied that the cumulative effect of the breaches is such that the Commissioner considers that to allow the contract to continue would be prejudicial to the efficiency of the services to be provided under the contract. Where the Commissioner intends to terminate the contract under this right, please refer to paragraph 1.7.46 of this policy.
[bookmark: _Toc440982240]If the contractor is in breach of any obligation and a Breach Notice has been issued, the Commissioner may withhold or deduct monies which would otherwise be payable under the contract in respect of that obligation.
[bookmark: _Toc440982241]Where a Breach Notice is issued, the Commissioner should submit a Notice Return to the NHS England primary care inbox (england.primarycareops@nhs.net) as soon as practicable after issue. A template Notice Return is set out Annex 13 (see also 1.4)

[bookmark: _Ref421255928][bookmark: _Toc440982242][bookmark: _Toc498495433]Contract sanctions
[bookmark: _Toc440982243]GMS / PMS - The Commissioner must follow the process set out in this section. PMS agreements refer to "agreement sanctions" rather than Contract Sanctions. Reference to Contract Sanctions in this policy should be read as including reference to agreement sanctions.
[bookmark: _Toc440982244]APMS – APMS contracts are not required to contain provisions relating to Contract Sanctions. The NHS England Standard Alternative Provider Medical Services Contract 2014/15 does not contain references to Contract Sanctions. The Commissioner must check the relevant contract to determine whether Contract Sanctions can be applied.
[bookmark: _Toc440982245]Contract Sanctions must not be applied to a contract unless the Commissioner is in a position to move to terminate. Where Contract Sanctions are applied, this is an alternative to terminating the contract. The Commissioner cannot apply Contract Sanctions and later decide to terminate the contract in the same circumstances. 
[bookmark: _Toc440982246]The circumstances in which the Commissioner may apply Contract Sanctions are those circumstances set out below where a right of termination arises. Please refer to the relevant right of termination in paragraph 1.7 for further information on how these rights of termination arise:
· [bookmark: _Toc440982247]provision of untrue information;
· [bookmark: _Toc440982248]fitness to practice matters;
· [bookmark: _Toc440982249]where there is a serious risk to patient safety or NHS England is at risk of material financial loss; 
· [bookmark: _Toc440982250]where the Commissioner is satisfied that the contractor has not taken the steps required by a Remedial Notice to remedy a breach within the required period;
· [bookmark: _Toc440982251]where, after a Remedial Notice or Breach Notice has been issued, the contractor:
· repeats a breach that was the subject of a Remedial 	Notice or a Breach Notice; or
· otherwise breaches the contract resulting in a further 	Remedial Notice or Breach Notice. 
· [bookmark: _Toc440982252]where the contractor carries on business detrimental to the contract; and/or
· [bookmark: _Toc440982253]for GMS contracts only, where changes in membership of the partnership is likely to have a serious adverse impact on the ability of the contractor or the Commissioner to perform obligations under the contract.
[bookmark: _Toc440982254]Contract Sanctions must not be applied if they terminate or suspend any obligation that relates to essential services. 
[bookmark: _Toc440982255]Contract Sanctions may involve:
· [bookmark: _Toc440982256]termination of specified reciprocal obligations;
· [bookmark: _Toc440982257]suspension of specified reciprocal obligations for a period of up to six months; or
· [bookmark: _Toc440982258]withholding or deducting monies otherwise payable under the contract.
[bookmark: _Toc440982259]The choice of which Contract Sanction to use would ordinarily depend on the nature of the breach, or cumulative effect, and what is felt to be the most appropriate and proportionate action in those circumstances. For example, if the breaches have occurred in relation to a specific service element under the contract, it might be most appropriate to move to terminate that specific service, such as an additional service.
[bookmark: _Toc440982260]Where the Commissioner is considering imposing a Contract Sanction and the contractor has a GMS contract, it is a statutory requirement that the Commissioner consults the relevant LMC before it imposes the Contract Sanction, where it is reasonably practicable to do so. There is no such statutory requirement in respect of PMS or APMS contracts and the Commissioner should ensure it considers any relevant wording in the contract. 
[bookmark: _Toc440982261]Where the Commissioner decides that the most appropriate sanction would be to withhold or deduct monies, this must be calculated in order to establish a consistent, fair and measured approach. Annex 7 provides further information on calculating a financial Contract Sanction.
[bookmark: _Toc440982262]Where the Commissioner decides to impose a Contract Sanction, the Commissioner must issue a notice of its intent to apply a sanction to the contractor which must include:
· [bookmark: _Toc440982263]the nature of the sanction to be applied;
· [bookmark: _Toc440982264]if withholding or deducting monies, how this has been calculated and the duration of any such sanction;
· [bookmark: _Toc440982265]if services are to be terminated, which services and from what date;
· [bookmark: _Toc440982266]if suspension of specified reciprocal obligations under the contract or agreement, the period of that suspension and its end date;
· [bookmark: _Toc440982267]an explanation of the effect of the imposition of the Contract Sanction; and
· [bookmark: _Toc440982268]the contractor's right to appeal the decision to apply a Contract Sanction.
[bookmark: _Toc440982269]A template Contract Sanctions notice is provided in Annex 8. Where NHS England is the Commissioner, the finalised Contract Sanction notice should be signed off by the Head of Commissioning or their nominated deputy. Where the Commissioner is a CCG operating under delegated commissioning arrangements, the CCG should ensure the finalised Remedial Notice is signed off by the Chief Operating Officer (COO) or an individual authorised by the COO.
[bookmark: _Toc440982270]The date that the Contract Sanction takes effect must not be until at least 28 days after the notice was served unless the Commissioner is satisfied that it is necessary to impose the Contract Sanction to protect the safety of patients or protect NHS England from material financial loss. 
[bookmark: _Toc440982271]Where a Contract Sanction is imposed, the Commissioner can charge the contractor reasonable administration costs of imposing the Contract Sanction.
[bookmark: _Toc440982272]After imposing the Contract Sanction on a contractor with a GMS contract, it is a statutory requirement for the Commissioner to, as soon as reasonably practicable, notify the relevant LMC in writing of the Contract Sanction imposed. There is no such statutory requirement in respect of PMS or APMS contracts and the Commissioner should ensure it considers any relevant wording in the contract.
[bookmark: _Toc440982273]If the contractor disputes the imposition of a Contract Sanction, the Commissioner must not impose the Contract Sanction until the dispute has been determined unless the Contract Sanction is necessary to protect the safety of patients or protect NHS England from material financial loss.
[bookmark: _Toc440982274]Where a dispute arises in relation to the imposition of Contract Sanctions, please refer to the chapter on managing disputes.
[bookmark: _Toc440982275]The Commissioner should ensure that arrangements are in place to monitor the contractor's compliance with a Contract Sanction notice.
[bookmark: _Toc440982276]Where a Contract Sanction notice is issued, the Commissioner should submit a Notice Return to the NHS England primary care inbox (england.primarycareops@nhs.net) as soon as practicable after issue. A template Notice Return is set out Annex 13 (see also 1.4).

[bookmark: _Ref409600303][bookmark: _Toc440982277][bookmark: _Toc498495434]Termination 
[bookmark: _Toc440982278]Termination is a very significant action to take both on the part of the Commissioner and the contractor and is an area of high risk for both parties in respect of financial impact and continuity of services. Where the Commissioner considers that a Termination Notice may be issued, the Commissioner should liaise with the NHS England Legal team early in the process to confirm the appropriateness and lawfulness of taking such a step. It is essential that the Commissioner maintains thorough and accurate records of all communications and discussions in respect of all notices.
[bookmark: _Toc440982279]Contractors have the right to appeal so it is essential that the Commissioner follows, and can demonstrate that they have followed due process in investigating, communicating and implementing actions leading to termination.
[bookmark: _Toc440982280]It is essential that prior to moving to terminate a contract, the Commissioner is satisfied that they are fully within their rights to do so.
[bookmark: _Toc440982281]Legislation sets out certain rights of termination that are required to be in each type of primary medical contract. These mandatory termination rights are set out below and explained more fully in paragraph 1.7. Where the termination relates to a matter that is contained within an alternative policy, this is highlighted. 
[bookmark: _Toc440982282]The contract may contain additional termination rights. The Commissioner should consider the relevant contract to ensure it is fully aware of all termination rights. 
[bookmark: _Toc440982283]GMS / PMS - The following circumstances relating to rights of termination are required to be in GMS and PMS contracts:
· [bookmark: _Toc440982284]death of a contractor;
· [bookmark: _Toc440982285]contractor serving notice;
· [bookmark: _Toc440982286]late payment;
· [bookmark: _Toc440982287]provision of untrue information;
· [bookmark: _Toc440982288]fitness to practice issues;
· [bookmark: _Toc440982289]patient safety;
· [bookmark: _Toc440982290]material financial loss;
· [bookmark: _Toc440982291]unlawful sub-contracting;
· [bookmark: _Toc440982292]remedial Notices and Breach Notices; and
· [bookmark: _Toc440982293]carrying on business detrimental to the contract.
[bookmark: _Toc440982294]GMS - GMS contracts are required to contain additional rights of termination relating to:
· [bookmark: _Toc440982295]breach of Regulation 4 (Conditions relating solely to medical practitioners) of the GMS Regulations; and
· [bookmark: _Toc440982296]certain partnership matters.
[bookmark: _Toc440982297]PMS - PMS agreements are required to contain additional rights of termination relating to:
· [bookmark: _Toc440982298]commissioner serving notice; 
· [bookmark: _Toc440982299]contractor's exercise of the right to a GMS contract; and
· [bookmark: _Toc440982300]agreement of the parties.
[bookmark: _Ref409614913][bookmark: _Toc440982301]APMS - The following circumstances relating to rights of termination are required to be in APMS contracts:
· [bookmark: _Toc440982302]death of a contractor;
· [bookmark: _Toc440982303]provision of untrue information;
· [bookmark: _Toc440982304]fitness to practice issues;
· [bookmark: _Toc440982305]patient safety;
· [bookmark: _Toc440982306]material financial loss; and
· [bookmark: _Toc440982307]unlawful sub-contracting.
[bookmark: _Toc440982308]APMS - APMS contract are likely to have further rights of termination. Where the Commissioner wishes to terminate for a reason other than those set out in paragraph 1.5.9 above, the Commissioner must review the contract to determine if any further rights of termination apply.
[bookmark: _Toc440982309]Contracts may also terminate by:
· [bookmark: _Toc440982310]reaching their natural end dates (in which case, please refer to the chapter on practice closedown for more information); or
· [bookmark: _Toc440982311]retirement of the contractor (in which case, please refer to the chapter on contract variation).
[bookmark: _Toc440982312]Where the Commissioner has considered all the relevant factors and has decided to proceed with termination, it must send a Termination Notice to the contractor. 
[bookmark: _Toc440982313]A template Termination Notice is provided in Annex 9. Where NHS England is the Commissioner, the finalised Termination Notice should be signed off by the Director of Commissioning Operations or their nominated deputy. Where the Commissioner is a CCG operating under delegated commissioning arrangements, the CCG should ensure the finalised Remedial Notice is signed off by the Chief Operating Officer (COO) or an individual authorised by the COO.
[bookmark: _Toc440982314]Where the termination relates to:
· [bookmark: _Toc440982315]for GMS and PMS contracts:
· provision of untrue information;
· fitness to practice issues;
· patient safety;
· material financial loss; or
· remedial Notices and Breach Notices; 
· [bookmark: _Toc440982316]for GMS agreements:
· certain partnership matters;
· [bookmark: _Toc440982317]for PMS agreements:
· carrying on business detrimental to the agreement,

[bookmark: _Toc440982318]the notice must specify a date on which the contract terminates that is not less than 28 days after the date on which the Commissioner has served the notice on the contractor. The Commissioner may state a date less than 28 days where this is necessary to protect the safety of the contractor's patients or protect NHS England from material financial loss. APMS contracts are not required to contain any such provisions and the Commissioner should consider the wording of the particular APMS contract. 
[bookmark: _Toc440982319]Where the contractor disputes the Commissioner's decision to terminate the contract, the contractor may invoke the NHS dispute resolution procedure. In such circumstances, the Commissioner should refer to the chapter on managing disputes. 
[bookmark: _Toc440982320]Where a Termination Notice is issued, the Commissioner should submit a Notice Return to the NHS England primary care inbox (england.primarycareops@nhs.net) as soon as practicable after issue. A template Notice Return is set out Annex 13 (see also 1.4).

[bookmark: _Toc440982321][bookmark: _Toc498495435]Key Considerations on Termination
[bookmark: _Toc440982322]The Commissioner must establish that grounds exist under the terms of the contract to terminate. The Commissioner must follow due process and investigation of the facts and provide the contactor with the opportunity to provide a response to allegations, wherever possible. 
[bookmark: _Toc440982323]A flowchart highlighting the main steps that the Commissioner should take when issuing a termination notice is set out in Annex 10.
[bookmark: _Toc440982324]The Commissioner must consider all relevant information available and decide on the appropriate course of action and whether the contract should be terminated. 
[bookmark: _Toc440982325]Apart from considerations regarding whether the right to terminate arises, there are a number of common factors that the Commissioner should consider when termination is a proposed course of action. These factors are set out below.
[bookmark: _Toc440982326]This list is not exhaustive and there are likely to be other issues that need due consideration under these provisions. These considerations will also apply following the sudden death of a contractor (see the chapter on the death of a contractor) and in some part on the closure of a branch surgery (see the chapter on contract variations). 

Continuity of service provision
[bookmark: _Toc440982327]NHS England has a statutory duty to ensure continuity of provision of primary care services. Termination of existing service provision may result in some persons not being able to access primary care services. The Commissioner must therefore consider how this duty will be discharged if it decides to terminate the contract. 
[bookmark: _Toc440982328]If the Commissioner envisages that a new contract will be entered into with a provider, the Commissioner must consider how to procure that contract and to ensure it is in accordance with procurement law and any procurement protocol issued by NHS England.  

PMS to GMS 
[bookmark: _Toc440982329]PMS agreements provide a right for the contractor to request to enter into a GMS contract. Such a request can only be refused where the contractor fails to meet the conditions set out in the PMS Regulations. 
[bookmark: _Toc440982330]For further information on this, please refer to the chapter on managing a PMS contractor's right to a GMS contract.

[bookmark: _Toc440982331]General duties
[bookmark: _Ref414222785][bookmark: _Toc440982332]NHS England has a number of statutory duties relating to the exercise of its functions including reducing health inequalities and public involvement. The Commissioner must ensure that its actions in terminating a contract and any consequential actions ensure compliance with these duties. In an urgent situation, it may be necessary to balance the duty to involve with the public interest in maintaining continuity of care and protecting the health, safety and welfare of patients or staff. Please refer to the full chapter on general duties for further information.
NHS England has set out its plans as to how it intends to involve the public in the following publications: 
· The Patient and Public Participation Policy
· The Statement of Arrangements & Guidance on Patient and Public Participation in Commissioning. 
· The Framework for Patient and Public Participation in Primary Care Commissioning.

LMC consultation
[bookmark: _Ref409794106][bookmark: _Toc440982333]The Commissioner must consult the LMC for the area in which the contractor provides services where the Commissioner is considering:
· [bookmark: _Toc440982334]terminating the contract;
· [bookmark: _Toc440982335]which alternative notice to issue where there is a right to terminate for unlawful sub-contracting; or
· [bookmark: _Toc440982336]imposing a contract sanction.
[bookmark: _Toc440982337]Whether or not the LMC has been consulted, whenever the Commissioner imposes a Contract Sanction or terminates a contract, the Commissioner must as soon as reasonably practicable, notify the relevant LMC in writing of the sanction or termination.

Premises
[bookmark: _Toc440982338]The Commissioner should ascertain who owns the premises and what arrangements apply to the premises. Where the outgoing contractor owns the premises, a future service provider may not be able to use those premises for delivery of services. The Commissioner should consider what arrangements need to be put in place to ensure continued service provision. Commissioner should also ensure they consider any Premises Cost Directions or guidance published by NHS England in relation to Premises.

TUPE
[bookmark: _Toc440982339]The Commissioner should consider the impact of termination on the staff currently employed under the terminating contract. Where a new contract is entered into with a new provider, TUPE may apply to transfer the staff to the new provider. 
[bookmark: _Toc440982340]TUPE can be complex, risky and time consuming for any incoming provider and is likely to have a financial impact on the cost of any service. The Commissioner should consider whether the potential for TUPE to apply may be considered a significant risk to any incoming provider.


Equipment
[bookmark: _Toc440982341]Some equipment, such as IT, may be owned by the Commissioner. Arrangements may need to be put in place to retrieve this equipment to ensure it is available to a future service provider. 

Patient lists
[bookmark: _Toc440982342]Patients have a right of choice meaning the Commissioner must not routinely transfer all of the registered patients to an alternative provider . Patients should be provided with a detailed list of other local practices that are currently accepting new patients and offered the opportunity to register with one of them.
[bookmark: _Toc440982343]The Commissioner should consider what steps will be taken in regard to patients who have not registered elsewhere at the end of the contract. It is often the case that the majority will voluntarily seek alternative registration; however, there are usually a number of patients who do not, some of whom may no longer be resident in the UK or simply moved within the UK and not changed their address details at the practice and others who have not yet chosen an alternative provider. Some may have died. In these circumstances the Commissioner must be clear on the process of dispersal or allocation that they will follow in order to avoid the risk of challenge from other local providers. Please refer to the chapters on planned and unplanned closure for more information.

Patient records
[bookmark: _Toc440982344]The Commissioner should consider management of NHS patient paper records (Lloyd George notes) and any subsequent clinical mail – it is very likely that the contractor has retained a significant number of patient paper records both in the reception area and often stored elsewhere in the practice premises, including loft spaces and store cupboards. The Commissioner must be able to securely retrieve these records and communications, having full regard of data protection and confidentiality in order that these can be distributed accordingly to any providers or retuned to central storage. The contractor (or their representative) is responsible for any non NHS patient or client record, though agreement may be reached with the Commissioner to manage (dispose of) any confidential information on their behalf. Please refer to the chapters on planned and unplanned closure for more information.

Prescriptions 
[bookmark: _Toc440982345]The Commissioner should consider prescription pads, electronic prescriptions and any uncollected completed prescriptions – these will also need to be retrieved and dealt with accordingly. The Commissioner may wish to decide on a specified age of a current prescription (such as one month) and make appropriate arrangements for the handling of these and disposal of any that are older.

Drugs and medicines
[bookmark: _Toc440982346]The Commissioner should consider practice held drugs – these will need to be disposed of but are technically likely to be owned by the contractor whose contract is terminating. The Commissioner should seek assurances about the safe and effective disposal of such drugs.

[bookmark: _Ref409600317][bookmark: _Toc440982347][bookmark: _Toc498495436]Rights of Termination
[bookmark: _Toc440982348]Death of a contractor
[bookmark: _Toc440982349]Please refer to the chapter on the death of a contractor  for further information.
[bookmark: _Toc440982350]Termination where both parties agree
[bookmark: _Ref409619714][bookmark: _Toc440982351]PMS agreements are required to contain a provision stating that both parties may agree to terminate a contract. Although GMS or APMS contracts are not required to contain such a provision, all types of contract may be terminated where both parties agree. 
[bookmark: _Toc440982352]Where the parties agree to terminate, the parties must agree the date from which termination will take place and any further terms relating to the termination. Before agreeing the termination date, the Commissioner should ensure any proposed timescale allows the Commissioner to consider any other factors or actions that may be required prior to termination. 
[bookmark: _Toc440982353]The contractor party may be composed of more than one person. The Commissioner must agree the same termination arrangements with all persons that constitute the contractor. 
[bookmark: _Toc440982354]NHS England's general duties may be triggered by termination in these circumstances. For further information, please refer to the chapter covering General Duties of NHS England

[bookmark: _Toc440982355]Termination where the contractor serves notice
[bookmark: _Toc440982356]GMS and PMS contracts can be terminated by the contractor by serving notice in writing at any time. APMS contracts may also contain this right of termination. 
[bookmark: _Toc440982357]Where a contractor serves notice to terminate a GMS contract, it shall terminate six months after the date on which the notice is served, except where the contractor is an individual medical practitioner in which case the contract shall terminate three months after the date on which the notice is served.  
[bookmark: _Toc440982358]If the date on which the GMS contract will terminate is not the last calendar day of a month, the contract shall instead terminate on the last calendar day of the month in which the termination date falls. 
[bookmark: _Toc440982359]Where a contractor serves notice to terminate a PMS agreement, the period of notice shall not be less than six months (unless both parties agree in which case please refer to paragraph 1.7.3 – termination where both parties agree).
[bookmark: _Toc440982360]NHS England's general duties may be triggered by termination in these circumstances. For further information, please refer to paragraph 1.1.6.12.

[bookmark: _Toc440982361]Termination where the Commissioner serves notice
[bookmark: _Toc440982362]PMS agreements can be terminated by the Commissioner by serving notice in writing at any time. APMS contracts may also contain this right of termination. . 
[bookmark: _Toc440982363]Where the Commissioner serves notice to terminate a PMS agreement, the period of notice shall not be less than six months (unless both parties agree in which case please refer to paragraph 1.7.3 – termination where both parties agree). 
[bookmark: _Toc440982364]NHS England's general duties may be triggered by termination in these circumstances. For further information, please refer to 1.6.12.
[bookmark: _Toc440982365]GMS contracts are usually contracts in perpetuity without any right for the Commissioner to terminate on notice. 

[bookmark: _Toc440982366]Termination where the contractor exercises the right to a GMS contract
[bookmark: _Toc440982367]Please refer to the chapter on managing a PMS contractor's right to a GMS contract  for further information.

[bookmark: _Toc440982368]Termination due to late payment
[bookmark: _Toc440982369]The contractor may give notice in writing to the Commissioner if the Commissioner has failed to make any payment due to the contractor under the contract. If the Commissioner has failed to make any such payment within 28 days of the notice, the contractor may terminate the contract by a further written notice.
[bookmark: _Toc440982370]Where the NHS dispute resolution procedure has been invoked by the Commissioner, within 28 days of the initial notice, the contractor may not terminate the contract until either the NHS dispute resolution determination allows termination or the Commissioner ceases to pursue the NHS dispute resolution process. 
[bookmark: _Toc440982371]For further information on the NHS dispute resolution process, please refer to the chapter on managing disputes.
[bookmark: _Toc440982372]NHS England's general duties may be triggered by termination in these circumstances. For further information, refer to paragraph 1.6.12 of this chapter and also the full chapter on General Duties of NHS England.

[bookmark: _Toc440982373]Termination for provision of untrue information
[bookmark: _Toc440982374]The Commissioner may serve notice to terminate the contract immediately (or from any date set out in the notice) if, after the contract has been entered into, it comes to the attention of the Commissioner that written information provided to the Commissioner:
· [bookmark: _Toc440982375]before the contract was entered into; or
· [bookmark: _Toc440982376]for GMS contracts, pursuant to paragraph 85(2) or (3) or 86(2) of Schedule 6 of the GMS Regulations; or
· [bookmark: _Toc440982377]for PMS agreements, pursuant to paragraph 80(2) or (3) of Schedule 5 of the PMS Regulations,
· in relation to:
· [bookmark: _Toc440982378]for GMS contracts, Regulations 4 and 5 of the GMS Regulations
· [bookmark: _Toc440982379]for PMS agreements, Regulation 5 of the PMS Regulations; and
· [bookmark: _Toc440982380]for APMS contracts, Direction 4 of the APMS Directions,
· was, when given, untrue or inaccurate in a material respect. 
[bookmark: _Toc440982381]NHS England's general duties may be triggered by termination in these circumstances. For further information, refer to paragraph 1.6.12 of this chapter and also the full chapter on General Duties of NHS England.

[bookmark: _Toc440982382]Termination due to fitness to practice issues
[bookmark: _Toc440982383]The Commissioner may serve notice in writing on the contractor terminating the contract immediately (or from any date set out in the notice) where a person connected with the contract (such as a medical practitioner, a partnership, a company or a director) falls within any circumstances set out in the relevant regulations / directions. Those circumstances include where the person:
· [bookmark: _Toc440982384]is disqualified from practising by a licensing body;
· [bookmark: _Toc440982385]has been convicted of certain offences;
· [bookmark: _Toc440982386]has been adjudged bankrupt; or
· [bookmark: _Toc440982387]has been subject to a disqualification under the Company Director Disqualification Act 1986.
[bookmark: _Toc440982388]The full list of circumstances is set out in Annex 11. Part A of Annex 11 refers to GMS contracts, Part B of Annex 11 refers to PMS agreements and Part C of Annex 11 refers to APMS contracts. 
[bookmark: _Toc440982389]NHS England's general duties may be triggered by termination in these circumstances. For further information, refer to paragraph 1.6.12 of this chapter and also the full chapter on General Duties of NHS England.

[bookmark: _Toc440982390]Termination where there is a serious risk of patient safety 
[bookmark: _Ref409600453][bookmark: _Toc440982391]The Commissioner may serve notice in writing on the contractor terminating the contract immediately (or from such date set out in the notice) where the contractor has breached the contract and, as a result of that breach, the safety of the contractor's patients is at serious risk if the contract is not terminated. 
[bookmark: _Toc440982392]NHS England's general duties may be triggered by termination in these circumstances. For further information, please refer to paragraph 1.6.12 of this chapter and also the full chapter on General Duties of NHS England.

[bookmark: _Toc440982393]Termination where there is a material financial loss
[bookmark: _Toc440982394]The Commissioner may serve notice in writing on the contractor terminating the contract immediately (or from such date set out in the notice) where the contractor's financial situation is such that the Commissioner considers that NHS England is at risk of material financial loss.
[bookmark: _Toc440982395]NHS England's general duties may be triggered by termination in these circumstances. For further information, please refer to paragraph 1.6.12 of this chapter and also the full chapter on General Duties of NHS England.

[bookmark: _Toc440982396]Termination due to unlawful sub-contracting
[bookmark: _Toc440982397]The Commissioner will have a right of termination where it comes to the Commissioner's attention that the contractor has sub-contracted any of its rights or duties under the agreement in relation to the provision of essential services to a company or firm:
· [bookmark: _Toc440982398]owned wholly or partly by the contractor, or by any former or current employee of, or partner or shareholder in, the contractor;
· [bookmark: _Toc440982399]formed by or on behalf of the contractor, or from which it derives or may derive a pecuniary benefit; or
· [bookmark: _Toc440982400]formed by or on behalf of a former or current employee of, or partner or shareholder in, the contractor, or from which such a person derives or may derive a pecuniary benefit,
where that company or firm is or was formed wholly or partly for the purpose of avoiding the restrictions on the sale of the goodwill of a medical practice in section 54 of the NHS Act or any regulations made wholly or partly under that section.
[bookmark: _Toc440982401]Where this occurs, the Commissioner may service notice in writing on the contractor terminating the contract immediately or instructing the contractor to terminate the relevant sub-contract. 
[bookmark: _Toc440982402]It is a requirement under GMS contracts that, whenever reasonably practicable to do so, the Commissioner must consult with the relevant LMC when considering which alternative notice to issue (for further information on LMC consultation requirements, refer to paragraph 1.6.15). PMS and APMS contracts are not required to contain such provisions, The Commissioner should review the relevant contract to determine whether any requirement has been included. 
[bookmark: _Toc440982403]If the contractor fails to terminate the sub-contract, the Commissioner may serve a notice in writing on the contractor terminating the contract immediately.  
[bookmark: _Toc440982404]NHS England's general duties may be triggered by termination in these circumstances. For further information, please refer to paragraph 1.6.12 of this chapter and also the full chapter on General Duties of NHS England.

[bookmark: _Toc440982405]Termination relating to Remedial Notices and Breach Notices
[bookmark: _Toc440982406]The Commissioner has a right to terminate the contract where the Commissioner is satisfied that the contractor has not taken the required steps to remedy the breach by the end of the required period as stated in the Remedial Notice. 
[bookmark: _Ref409601293][bookmark: _Toc440982407]The Commissioner has a further right of termination where, following the issue of a Remedial Notice or Breach Notice, a contractor:
· [bookmark: _Toc440982408]repeats a breach that was the subject of a Remedial Notice or Breach Notice; or
· [bookmark: _Toc440982409]otherwise breaches the contract that results in a further Remedial Notice or Breach Notice.
[bookmark: _Toc440982410]The further breach must have occurred after the breach which was the subject of the Remedial Notice or Breach Notice. The Commissioner may intend to issue a further Remedial Notice or Breach Notice for a breach that occurred prior to the original breach with the need to investigate or gather information delaying the issue of the notice.  In these circumstances, the Commissioner cannot then rely on this right of termination as the further breach did not occur following the issue of the original Remedial Notice or Breach Notice. 
[bookmark: _Toc440982411]This further right to terminate can only be used where the Commissioner is satisfied that the cumulative effect of the breaches is such that the Commissioner considers that to allow the contract to continue would be prejudicial to the efficiency of the services to be provided under the contract.
[bookmark: _Toc440982412]NHS England's general duties may be triggered by termination in these circumstances. For further information, please refer to paragraph 1.6.12 of this chapter and also the full chapter on General Duties of NHS England

[bookmark: _Toc440982413]Termination due to the contractor carrying on business detrimental to the contract
[bookmark: _Toc440982414]Where the contractor is a company that is carrying on business which the Commissioner considers is detrimental to the contractor performance of the contract, the Commissioner may give notice to the contractor requiring that it ceases carrying on the relevant business within a specified period (which must not be less than 28 days from the date the notice was given).
[bookmark: _Toc440982415]Where the contractor has not satisfied the Commissioner that it has ceased carrying on the business by the end of the notice period, the Commissioner may by further written notice terminate the contract immediately (or from such date set out in the notice). 
[bookmark: _Toc440982416]NHS England's general duties may be triggered by termination in these circumstances. For further information, please refer to paragraph 1.6.12 of this chapter and also the full chapter on General Duties of NHS England.

[bookmark: _Toc440982417]Termination due to partnership matters
[bookmark: _Toc440982418]A Commissioner has a right to terminate a GMS contract where:
· [bookmark: _Toc440982419]the contractor is two or more persons practising in partnership;
· [bookmark: _Toc440982420]where one or more partners have left the practice during the contract; and
· [bookmark: _Toc440982421]if the Commissioner reasonably considers that the changes in membership of the partnership is likely to have a serious adverse impact on the ability of the contractor or the Commissioner to perform its obligations under the contract. 
[bookmark: _Toc440982422]Where this occurs, the Commissioner may terminate the contract by notice in writing on such date as is set out in the notice. The notice must contain the Commissioner's reasons for considering that the change in the membership of the partnership is likely to have a serious adverse impact on the ability of the contractor or the Commissioner to perform its obligations under the contract. 
[bookmark: _Toc440982423]NHS England's general duties may be triggered by termination in these circumstances. For further information, please refer to paragraph 1.6.12 of this chapter and also the full chapter on General Duties of NHS England

[bookmark: _Toc440982424]Termination due to breach of regulation 4
[bookmark: _Toc440982425]Regulation 4 sets out conditions that the contractor must satisfy in order to enter into a GMS contract. There are a number of rights of termination relating to these conditions. Annex 12 sets out the termination rights and conditions in detail. 
[bookmark: _Toc440982426]NHS England's general duties may be triggered by termination in these circumstances. For further information, please refer to paragraph 1.6.12 of this chapter and also the full chapter on General Duties of NHS England

[bookmark: _Toc440982427][bookmark: _Toc498495437]Consequences of Termination
[bookmark: _Toc440982428]Contracts usually contain certain obligations on both parties on termination of the contract. The GMS Regulations, PMS Regulations and APMS Directions do not set out any requirements for primary care contracts to contain such provision but the Standard GMS Contract contains a number of obligations including provisions relating to:
· [bookmark: _Toc440982429]co-operation in dealing with any outstanding matters;
· [bookmark: _Toc440982430]delivering up property owned by the other party; and
· [bookmark: _Toc440982431]carrying out a financial reconciliation.
[bookmark: _Toc440982432]It is likely that PMS and APMS contracts will contain similar provisions. The Commissioner should consider the relevant contract to determine what obligations are set out on termination. 
1.2 

[bookmark: _Toc498495438]Annex 1 Remedial Notice Flowchart
· Remedial Notice Flowchart

[bookmark: _Toc498495439]Annex 2 Template Remedial Notice
 [This Annex is provided as a template only and appropriate advice and support should be sought prior to issuing such a notice]
· Template Remedial Notice

[bookmark: _Toc498495440]Annex 3 Template Notice Receipt
· Template Notice Receipt

[bookmark: _Toc498495441]Annex 4 Template Remedial Notice Satisfaction Letter
 [This letter is provided as a template only and the Commissioner should ensure that appropriate advice and support has been sought prior to issuing such a letter]
· Template Remedial Notice Satisfaction Letter

[bookmark: _Toc498495442]Annex 5 Breach Notice Flowchart
· Breach Notice Flowchart

[bookmark: _Toc498495443]Annex 6 Template Breach Notice
· Template Breach Notice

[bookmark: _Toc498495444]Annex 7 Calculating a Financial Contract Sanction
· Calculating a Financial Contract Sanction

[bookmark: _Toc498495445]Annex 8 Template Contract Sanction Notice
 [This Annex is provided as a template only and appropriate advice and support should be sought prior to issuing such a notice]
· Template Contract Sanction Notice


[bookmark: _Toc498495446]Annex 9 Template Termination Notice
· Template Termination Notice

[bookmark: _Toc498495447]Annex 10 Termination Flowchart
· Termination Flowchart

[bookmark: _Toc498495448]Annex 11 Fitness to Practice Matters (Part A GMS Contracts)
· Fitness to Practice Matters (Part A GMS Contracts)

[bookmark: _Toc498495449]Annex 11 Fitness to Practice Matters (Part B PMS Agreement)
· Fitness to Practice Matters (Part B PMS Agreement)

[bookmark: _Toc498495450]Annex 11 Fitness to Practice Matters (Part C APMS Contracts)
· Fitness to Practice Matters (Part C APMS Contracts)

[bookmark: _Toc498495451]Annex 12 Termination due to breach of Regulation 4
· Termination dues to breach of Regulation 4

[bookmark: _Toc498495452]Annex 13 Template Notice Return
· Template Notice Return


[bookmark: _Toc498495453]
Unplanned / Unscheduled and Unavoidable Practice Closedown

[bookmark: _Toc498495454]Introduction
When a GP Practice closes at short notice, it is important that commissioners respond and act in a timely way.  Such closures may be as result of actions by the CQC, for example voluntary closure in response to an adverse inspection or cancellation of the practice’s registration, or due to the sudden inability of a provider to continue providing a service for some other reason such as bankruptcy.
Furthermore, it is critical that the management and transfer of patient records (both paper and digital) are undertaken in a secure and robust manner..  It is important that adherence to all applicable information governance, records management and both EU general data protection regulations and data protection principals are maintained throughout this process.
On 01 September 2015, Capita took on responsibility for the delivery of NHS England’s Primary Care Support (PCS).  The new name for the service is Primary Care Support England (PCSE).   This is the operating name for Capita whilst delivering this service, but this Policy and Guidance recognises that if PCS Services (PCSS) were to be re-procured then this chapter is still valid using the acronym PCSS interchangeably with PCSE.

[bookmark: _Toc498495455]Scope
This guidance clarifies the role of the commissioner and the engagement required with patients and any partner organisations (e.g. NHS England or CQC).  This chapter is intended as guidance with which commissioners can work, with four fundamental principles at the core:
1. The needs of the registered patients must be at the heart of all decision and actions;
2. In many cases taking preventive action in conjunction with support could be a preferable option to closing a practice.
3. In the circumstances where this chapter applies (e.g. a closure is unavoidable or in the best interests of patients), all partners and stakeholders should know what to do, when and how, and to work effectively together to minimise any disruption to patients and services.
4. Communication must be maintained throughout with patients and their families and carers and with other partners (e.g. PPGs / LMCs / Healthwatch).

[bookmark: _Toc498495456]Roles and Responsibilities

Commissioners

The Commissioner will take the lead in the following actions:

· Ensure appropriate interim measures are put in place (e.g. a caretaker GP) to keep people safe after the identification of concerns or issues or at the very latest, the point it is informed of the closure.
· Establish a team with specialist skills to oversee the closure, including contracting and communications staff, and lead on arranging meetings / consultations with any partners.
· Establish a task and finish group to oversee the process. 
· Co-ordinate assessments of the practices' registered list to ascertain patient needs and preferences.  This should be completed by individuals with the relevant skills and governance to access patient records (where this is required) or by those brought in for their specialist skills (risk stratified e.g. vulnerable patients, children in care, end of life patients, etc.
· Communicate to patients the details of alternative GP Practices which could provide essential and additional services, including any details on the current quality of the service (i.e. links to MyNHS, NHS Choices Practice Website). [Note: Where commissioning responsibility remains with NHS England, this function is carried out by Primary Care Support England (PCSE).  Additionally PCSE will also undertake this function in some case for CCG at their request and with their agreement] 
· Maintain ongoing consultative relations with patients, their families, other local GP practices and any other system partners to ensure they are kept informed at each step of the process. 
· Commission new services and arrange people to move and resettlement, including a review of the placement after a reasonable timeframe.
· Identify a lead to coordinate communications.
· Engage with Local Medical Committee (LMC)

In the event that the practice physically closes, the commissioner / lead Commissioner will:

· Put in place arrangements for practice post to be redirected to the commissioner and where appropriate make a personal visit to the premises.  .  
· Forward clinical correspondence to PCSE for 28 days, who will manage onward forwarding to any new provider(s). GP clinical records are delivered by City Sprint on behalf of PCSE so as part of the close down process, the closed practice is removed from the delivery locations. 
· After 28 days, mail is redirected to the Commissioner but it is not forwarded to the new provider(s). The Commissioner will return clinical correspondence to the sender (hospitals etc) and should inform the sender of the new provider(s). The sender should  update their records accordingly to prevent reoccurrence. 
· Ensure call forwarding arrangements are in place or appropriate answerphone message are established for the closing practice to alert patients and inform 111, OOH services.
· As part of the practice closedown, the Commissioner will ensure legacy IT Hardware is removed from the practice as part of the GPIT System de-commissioning activities
· Provide guidance to review, remove or copy files/folders that may be required by the outgoing owners

GP Practice (during any period where the practice is still open):

The Commissioner will ask the GP Practice to:

· Assist with ensuring appropriate interim measures are put in place to keep people safe after the identification of concerns.
· Assist the Commissioner  with the assessment of, and communication, with residents and their families to ascertain their needs and preferences. .
· Assist the Commissioner  in any patient engagement, in particular those with people accessing services provided at or by the GP practice and their families.
· As part of the practice closedown, work with the Commissioner to ensure legacy IT Hardware is removed from the practice as part of the GPIT System de-commissioning activities
· Review and act on ay guidance provided by the Commissioner in relation to the closure.
· .Record, collate and remove prescription pads. This includes both hand written and computer scripts.
· Ensure all drugs / medicines in the practice are noted and handed into the local pharmacy and signed for.

Primary Care Support England (PCSE)

PCSE will: 

As part of any practice close down, make a site visit to remove, store and forward patient records to a new provider.(s).  Records are held in archive until the patient re-registers or the retention period expires and they are securely destroyed.

Care Quality Commission (CQC)

3.4. CQC will lead in the following actions:
· Share with the Commissioner any information held about the quality of the current service.
· Share with the Commissioner any information held about the quality of alternative services being considered, including the model of care used.
· Share with the Commissioner  any information on other providers likely to be involved in the provision of care to people at the new service.
· Consider bringing forward inspection or other evaluative activities for alternative providers where only limited quality information is available (lead role)

[Note ‘share with the Commissioner’ does not have to be in writing and could be verbal or as part of any scheduled or regular meetings]

Local Medical Committee LMCs:
The LMC for the area will be engaged in the following processes:
· Made aware of the engagement occurring with patients.
· Made aware of any interim proposals and immediate next steps.
· Made aware of any long terms plans.
This LMC section recognises that LMCs will champion the welfare of its members and wider practice staff.
[bookmark: _Toc498495457]The Process
The process for a planned practice closedown commences between 9 and 15 months prior to the scheduled end date of the contract. For unplanned closure(s), it will be necessary to undertake a rapid assessment and determine the most appropriate course of action.  
In the large majority of cases where closure is rapid (i.e. immediate removal of CQC registration)  the most appropriate course of action will likely involve an initial ‘caretaker’ arrangement (another GP or GP Practice team) temporarily overseeing the practice at the closing practice's existing premises and the care of its registered list.  Please refer to the section on Urgent Contracts in  Part B, chapter 1 <Urgent Contracts>.
In the very unusual circumstance that this is not possible, it may be necessary to rapidly disperse the list.  Whilst the NHS Constitution is clear that patients have a right to choose their GP practice, to mitigate against the risk of patients being without care, the Commissioner may temporarily assign a patient to an alternative provider.   However the patient must be advised of the rights under the NHS Constitution.  to change at any time.
Patient assignment is also possible during any list dispersal (i.e. at the end of a ‘caretaker period’) for the same reason. This should be as a last resort, such that the commissioner has been unable to make contact with the patient.  

[bookmark: _Toc498495458]Key Steps (in the case of a list dispersal)

1 Patients are contacted in the first instance advising them of the list dispersal and available options (i.e. neighbouring practices accepting patients)
2 In the event of no response or no registration at another practice, patients are re-contacted advising them again of the list dispersal and available options (i.e. neighbouring practices accepting patients).  The patient should also be advised at this point that, in order to prevent risk to ongoing patient care, particularly in vulnerable patient groups, patients that do not re-register or contact the commissioner to advise them that they do not wish to be registered with a GP, will be allocated to another practice. 
3 In the event of no response or no registration at another practice following the second reminder, patients are allocated to a GP according to paragraphs 23-31 of Schedule 2 of the GMS Regulations or paragraph 22-30 of Schedule 2 of the PMS Regulations (see extracted wording in Annex 1) and in accordance with any relevant parts of the [insert reference to chapter of policy book on list maintenance].
4 The patient must then be notified in writing of the allocation, the reason for the allocation and of their rights under the NHS Constitution to de-register, or re-register at an alternative GP practice should they wish.
5 It is imperative that at the end of the process, all patient records (including digital records) and any clinical correspondence are transferred to the provider with whom the patient has registered.  This process will generally be routine and in any case is triggered for digital records when the patient registers at an alternative practice.
6 The GP Clinical system should be monitored by the Commissioner or nominated IT Delivery Partner for diminishing patient list. The GP Clinical system should not be decommissioned until all patients dispersed/re-registered either with their practice of choice, allocation or in the case of Orphaned Records (where neither allocation nor re-registration occurs) the records transfer to NHSE as the data controller.
7 Allocations should however have regard to paragraphs 23 to 31 of Schedule 3, Part 2 of the 2015 GMS Regulations, and paragraphs 22 to 30 of Schedule 2, Part 2 of the 2015 PMS Regulations, in relation to removal of patients (see below)

· Removal from the list at the request of the patient
· Removal from the list at the request of the contractor
· Removal from the list of patients who are violent
· Removal from the list of patients registered elsewhere
· Removal from the list of patients who have moved
· Removal from list of patients whose address is unknown
· Removal from the list of patients absent from the United Kingdom etc.
· Removal from the list of patients accepted elsewhere as temporary residents
· Removal from a list of pupils etc. of a school
· Termination of responsibility for patients not registered with the contractor

They should also have regard to paragraph 40 (GMS) and 39 (PMS) ‘factors relevant to assignments’

When assigning a person as a new patient to a contractor’s list of patients under paragraph 38(1)(a) or (b), the Board must have regard to— 
(a) the preferences and circumstances of the person;
(b) the distance between the person’s place of residence and the contractor’s practice premises;
(c) any request made by a contractor to remove the person from its list of patients within the preceding period of six months beginning with the date on which the application for assignment is received by the Board;
(d) whether, during the preceding period of six months beginning with the date on which the application for assignment is received by the Board, the person has been removed from a list of patients on the grounds referred to in—
(i) paragraph 23 (relating to circumstances in which a patient may be removed from a contractor’s list of patients at the request of the contractor),
(ii) paragraph 24 (relating to circumstances in which a patient who is violent may be removed from a contractor’s list of patients), or
(iii the equivalent provisions to those paragraphs in relation to arrangements made under section 83(2) of the Act(1) (which relates to the provision of primary medical services) or under a contract made in accordance with the General Medical Services Contracts Regulations;
(e) in a case to which sub-paragraph (d)(ii) applies (or to which the equivalent provisions as mentioned in sub-paragraph (d)(iii) apply), whether the contractor has appropriate facilities to deal with such patients; and
(f) such other matters as the Board considers relevant.

[bookmark: _Toc498495459]Engagement and re-procurement 

Where arrangements have been made for caretaker to temporarily manage the GP practice (refer to the Urgent Contract section within the contract described chapter),), or a practice has terminated a contract with little notice (e.g. 6 month) the Commissioner should refer to the 3 stages and templates listed in this policy and guidance manual under the chapter on Planned Closedown.
It is recognised that is may not be possible to undertake each of these stages as vigorously or at the same length as if there was a 12-15 months period available as is often the case with a planned closure.  
NHS England has a number of statutory duties relating to the exercise of its functions including reducing health inequalities and public involvement. The Commissioner must ensure that its actions in re-procuring a contract or dispersing a list and any consequential actions ensure compliance with these duties. Please refer to the chapter on General Duties for further guidance.
However, in an urgent situation, it may be necessary to balance the duty to involve with the public interest in maintaining continuity of care and protecting the health, safety and welfare of patients or staff. If a Commissioner considers acting in a way that may not comply with its statutory duties, it should seek further advice.

 

[bookmark: _Toc498495460]Annex 1 – Contract Extracts
Clause 16.1.16 of the GMS contract stipulates
"16.1.16 The Contractor shall send the complete records relating to a patient to the Board –
(a) where a person on its list dies, before the end of the period of 14 days beginning with the date on which it was informed by the Board of the death, or (in any other case) before the end of the period of one month beginning with the date on which it learned of the death; or…
(b) in any other case where the person is no longer registered with the Contractor, as soon as possible at the request of the Board,"

Some contracts may also contain an extended clause containing the wording: 
"and the Contractor’s obligations pursuant to this clause and clause 16.1.7 below shall survive the termination or expiry of the Contract"

[bookmark: _Toc498495461]
Death of a Contractor (excluding single handers – see adverse events)

[bookmark: _Toc440982793][bookmark: _Toc498495462]Introduction
[bookmark: _Toc440982794]The aim of this policy is to provide consistency when dealing with the death of a contractor, whether they are a single-handed contractor, in a partnership or a corporate organisation and includes consideration of GMS, PMS, APMS and where appropriate MCP/PACS contracts.
[bookmark: _Toc440982795]This policy outlines the procedure to follow when the death of a contractor occurs. This is a rare occurrence, but there are certain steps to follow within agreed timescales that are laid down in legislation.
[bookmark: _Toc440982796][bookmark: _Toc498495463]Individual - GMS Contract 
[bookmark: _Toc440982797]Where a GMS contract is with an individual medical practitioner and that practitioner dies, the contract must terminate at the end of the period of 7 days after the date of the contractor’s death unless, before the end of that period:
[bookmark: _Toc440982798]the contractor's personal representatives have confirmed in writing to the Commissioner that they wish to employ or engage one or more general medical practitioners to assist in the continuation of the provision of clinical services under the contract; and 
[bookmark: _Toc440982799]the Commissioner agrees to provide reasonable support which would enable the provision of clinical services under the contract to continue; and
[bookmark: _Toc440982800]the Commissioner and the personal representatives agree the terms upon which clinical services under the contract can continue to be provided; and
[bookmark: _Toc440982801]the Commissioner and the personal representatives agree the period during which clinical services must continue to be provided and such a period must not exceed 28 days starting on the day after the end of 7 day period following the contractor's death.
[bookmark: _Toc440982802]The Commissioner should issue a confirmation letter setting out the timescales of the continuation. A template letter is provided in Annex 1.

[bookmark: _Toc440982803][bookmark: _Toc498495464]Individual - PMS or APMS Contract 
[bookmark: _Toc440982804]Where the PMS or APMS contract is with a single individual and that individual dies, the contract shall terminate at the end of the period of seven days after the date of the contractor’s death unless, before the end of that period, the Commissioner has agreed in writing with the contractor's personal representatives that the contract should continue for a further period, not exceeding 28 days after the end of the period of seven days.
[bookmark: _Toc440982805]The Commissioner should issue a confirmation letter setting out the timescales of the continuation. The template letter in Annex 1 can be used.

[bookmark: _Toc440982806][bookmark: _Toc498495465]Partnership - GMS Contract 
[bookmark: _Toc440982807]The GMS Regulations state that where the contract is with two or more individuals practising in partnership, the contract shall be treated as made with the partnership as it is from time to time constituted.
[bookmark: _Toc440982808]The default position in partnership law is that every partnership is dissolved as regards all the partners by the death of any partner. The partners can, however, change this position and agree between themselves that the partnership will not dissolve on the death of any partner. It is likely that most partnerships will have dealt with this issue in their partnership deed to avoid termination of their contract.
[bookmark: _Toc440982809]The GMS Regulations require GMS contracts to contain specific provisions relating to the dissolution of partnerships. 
[bookmark: _Toc440982810]Where a partner dies, the GMS Regulations distinguish between GMS contracts that are entered into with a contractor that consists of only two individuals practising in partnership and those GMS contracts where the contractor consists of more than two individuals. 
[bookmark: _Toc440982811]
Two individuals practising in partnership - GMS Contract 
[bookmark: _Toc440982812]Where the contractor consists of two individuals practising in partnership and the partnership is dissolved or terminated due to the death of one of the partners, the surviving partner must notify the Commissioner in writing as soon as is reasonably practicable of the death of their partner.
[bookmark: _Toc440982813]Where the Commissioner receives such a notice, it must acknowledge receipt of the notice in writing.
[bookmark: _Toc440982814]If the surviving partner is a general medical practitioner, the contract will continue with that individual. The Commissioner may vary the contract but only to the extent that it is satisfied it is necessary to reflect the change in status of the contractor from a partnership to an individual medical practitioner. The Commissioner must notify the contractor in writing of the wording of the proposed variation and the date upon which that variation is to take effect.
[bookmark: _Toc440982815]A template Notification Letter is provided in Annex 2. A variation notice will need to be included with this letter.
[bookmark: _Toc440982816]To provide assurance that the individual is able to meet the contractual obligations, the Commissioner should discuss with the individual continued service delivery options bearing in mind the size of the practice, the range of services provided and any potential capacity issues.
[bookmark: _Toc440982817]If the surviving partner is not a general medical practitioner, the Commissioner must enter into discussions with the surviving partner and use reasonable endeavours to reach an agreement to enable the provision of clinical services to continue under the contract. The Commissioner may, if it considers it appropriate to enable clinical services under the contract to continue, offer the surviving partner reasonable support.
[bookmark: _Toc440982818]The Commissioner may choose to consult the relevant LMC, if it considers it appropriate or any other person that the Commissioner considers necessary. 
[bookmark: _Toc440982819]Where the Commissioner reaches an agreement with a surviving partner who is not a general medical practitioner, the Commissioner must notify that individual confirming: 
[bookmark: _Toc440982820]the terms upon which the Board agrees to the contract continuing with that individual;
[bookmark: _Toc440982821]the interim period during which the contract is to continue which must not exceed six months;
[bookmark: _Toc440982822]that the individual will employ or engage a general medical practitioner for the interim period to assist in the provision of clinical services under the contract; and
[bookmark: _Toc440982823]the support, if any, which the Commissioner is to provide to enable clinical services under the contract to continue during the interim period.
[bookmark: _Toc440982824]A Template Notification Letter is provided in Annex 3. A variation notice will need to be included with this letter.
[bookmark: _Toc440982825]Where the Commissioner cannot reach an agreement with the surviving partner or if the surviving partner does not wish to employ or engage a medical practitioner, the Commissioner must terminate the contract immediately by serving notice in writing on the surviving partner.  
[bookmark: _Toc440982826]The Commissioner must also terminate the contract in writing to the surviving partner if:
[bookmark: _Toc440982827]the surviving partner wishes to withdraw from the agreed arrangements at any stage during the interim period; or
[bookmark: _Toc440982828]at the end of the interim period, the contractor has not entered into partnership with a general medical practitioner who is not a limited partner.
[bookmark: _Toc440982829]Where the Commissioner intends to terminate the contract, please refer to paragraph 3.3.7.3. 
[bookmark: _Toc440982830]A template Termination Letter is set out in Annex 4.

More than two individuals practising in partnership - GMS contract 
[bookmark: _Toc440982831]Where there are more than two individuals practising in partnership, the death of one of the partners may result in the partnership being dissolved. This may not always be the case as the partnership arrangements between the partners may state that the partnership will continue or make other provision on the death of a partner that does not result in the dissolution of the partnership. 
[bookmark: _Toc440982832]Where the partnership is not dissolved or terminated, the contract will continue and the provisions below will not apply provided that the partnership remains eligible to hold the GMS contract. Please refer to the ‘Contracts Described’ chapter for further information on eligibility requirements.
[bookmark: _Toc440982833]It is possible for the contract to continue where the partnership is dissolved or terminated for whatever reason (which may be due to the death of a partner) and the contractor consists of more than two individuals practising in partnership.  The contract may continue with one of the former partners if the following conditions apply:
[bookmark: _Toc440982834]The former partner must be nominated by the contractor; and
[bookmark: _Toc440982835]The former partner must be a medical practitioner that meets the condition in regulation 4(2)(a) of the GMS Regulations. 
[bookmark: _Toc440982836]The nomination of the former partner by the contractor must be:
[bookmark: _Toc440982837]in writing and signed by all of the persons who are practising in partnership; and
[bookmark: _Toc440982838]specify the date on which the contractor proposes to change its status from that of a partnership to that of an individual medical practitioner; and
[bookmark: _Toc440982839]be provided to the Commissioner at least 28 days in advance of the date on which the contractor proposes to change its status from that of a partnership to that of an individual medical practitioner; and
[bookmark: _Toc440982840]specify the name of the medical practitioner with whom the contract will continue, which must be one of the partners.
[bookmark: _Toc440982841]Where the Commissioner receives such a nomination, it must acknowledge receipt of the notice in writing before the date specified in the nomination as the date on which the contractor proposes to change its status from that of a partnership to that of an individual medical practitioner.
[bookmark: _Toc440982842]The Commissioner may vary the contract but only to the extent that it is satisfied it is necessary to reflect the change in status of the contractor from a partnership to an individual medical practitioner. The Commissioner must notify the contractor in writing of the wording of the proposed variation and the date upon which that variation is to take effect. 
[bookmark: _Toc440982843]A template Notification Letter is provided in Annex 5. A variation notice will need to be included with this letter.

[bookmark: _Toc440982844][bookmark: _Toc498495466]Two or More Signatories - PMS Agreement 
[bookmark: _Toc440982845]The PMS Regulations do not allow PMS agreements to be treated as made with a partnership. Where individuals are practising in partnership, the PMS agreement will be entered into with each individual (who may or may not be in partnership). The individual signatories to a PMS agreement collectively form the contractor.  The PMS Regulations do not require a PMS agreement to define a specific process for any variation to the signatories. The Commissioner must, therefore, review the relevant PMS agreement to determine whether any provisions have been added relating to this and prior to following any process for variation.
[bookmark: _Ref409800084][bookmark: _Toc440982846]Ideally, a surviving signatory to a PMS agreement will notify the Commissioner in writing as soon as reasonably practicable of the death of their co-signatory. 
[bookmark: _Toc440982847]Upon receipt of the notification from the surviving co-signatory(ies), the Commissioner will need to consider the implications that the death of the co-signatory will have on the ongoing provision of services under the agreement.
[bookmark: _Toc440982848]Where the Commissioner is satisfied that the remaining signatory(ies) is eligible to hold the agreement and agrees that the agreement is to continue, the agreement will need to be varied to remove the deceased as a signatory.
[bookmark: _Ref409800091][bookmark: _Toc440982849]The process above does not affect any right that the Commissioner may have to terminate the agreement under any terms of the agreement.

[bookmark: _Toc440982850][bookmark: _Toc498495467]Two or More Signatories - APMS Contract 
[bookmark: _Toc440982851]The Commissioner must review the relevant APMS contract to determine whether any provisions relate to the death of a contractor prior to following any process for variation.
[bookmark: _Toc440982852]Where no provisions cover this scenario, paragraphs 3.5.2 to 3.5.5 are likely to be relevant. 

[bookmark: _Toc440982853][bookmark: _Toc498495468]Practical Issues Arising from Death of a Contractor  
Request to form a partnership
[bookmark: _Toc440982854]Where a GMS contract is held by an individual (whether as a result of the death of a partner or otherwise), that individual may propose to practice in partnership with one or more persons during the existence of the contract. Please refer to the chapter on contracts variations for more information on the relevant process and obligations of the Commissioner.  

Procuring a new contract
[bookmark: _Toc440982855]Prior to the completion of the continuation, the Commissioner will need to decide whether to procure primary care medical services to replace the contract. 

[bookmark: _Toc440982856]Non-continuation or Termination of the Contract
[bookmark: _Ref421313077][bookmark: _Toc440982857]Where the contract is not continued, the Commissioner will need to terminate the existing contract. Please refer to the chapter on contract breaches, sanctions and terminations for further information on considerations relating to terminating a contract. 



Annex 1 Template Acknowledgement Letter (Individual – GMS, PMS or APMS contract)
· Template Acknowledegment Letter (Individual – GMS, PMS or APMS contract

Annex 2 Template Notification Letter (Medical Remaining)
· Template Notification Letter (Medical Remaining)

Annex 3 Template Notification Letter(Non-Medical Remaining)
· Template Notification Letter (Non-Medical Remaining)

Annex 4 Template Termination Letter (Medical Remaining)
· Template Termination Letter (Medical Remaining)

Annex 5 Template Notification Letter (Non-Medical Remaining)
· Template Termination Letter (Non-Medical Remaining)




[bookmark: _Toc498495469]
Managing Disputes

[bookmark: _Toc440982714][bookmark: _Toc498495470]Introduction
[bookmark: _Toc440982715]This policy describes the process to determine the action required when a contractor has requested to follow the NHS dispute resolution process or where the Commissioner elects to follow the NHS dispute resolution procedure.
[bookmark: _Toc440982716]The policy focuses on primary medical care contracts in their various forms.

[bookmark: _Toc440982717][bookmark: _Toc498495471]Background
[bookmark: _Toc440982718]The Commissioner must identify whether the contract is an NHS contract or a non-NHS contract. In GMS contracts, the Commissioner can do this by reviewing clause 14 of the standard GMS contract. A similar clause will also be set out within PMS and APMS contracts.
[bookmark: _Toc440982719]An NHS contract (as set out at section 9 of the NHS Act) is an arrangement under which one health service body arranges for the provision of goods or services to another health service body. It must not be regarded as giving rise to contractual rights or liabilities.
[bookmark: _Toc440982720]A non-NHS contract is where the contract is legally binding.
[bookmark: _Toc440982721]Contractors have the right to be regarded as a health service body under regulation 10 of the GMS Regulations or regulation 9 of the PMS Regulations or where the APMS contractor is a health service body by virtue of section 9 of the NHS Act.
[bookmark: _Toc440982722]Where a contractor is regarded as being a health service body, its contract will be an NHS contract. Where a contractor is not regarded as a health service body, its contract will not be an NHS contract. Health service body status affects the eligibility and application process for NHS dispute resolution. 
[bookmark: _Toc440982723]GMS and PMS contracts require the parties to make every reasonable effort to communicate and co-operate with each other with a view to resolving the dispute before referring the dispute for determination in accordance with the NHS dispute resolution procedure or, where applicable, before commencing Court proceedings. 
[bookmark: _Toc440982724]There are two different routes that can be taken for resolving contractual disputes, depending on the contractor’s health service body status:
[bookmark: _Toc440982725]where the contractor is a health service body and the contract is an NHS contract the steps laid out in this policy will be used to resolve all matters of dispute. The parties should not make a claim at Court in relation to the contracts; or 
[bookmark: _Toc440982726]where the contractor is not a health service body and the contract is a non-NHS contract, the dispute can either be resolved using the process described within this policy or using the Court system.
[bookmark: _Toc440982727]The dispute resolution process for APMS contracts is specific to the parties' agreement as set out in the APMS contract. The APMS contract must be reviewed in the event of a dispute and that process followed. The APMS Directions do not require the NHS dispute resolution to be included in the APMS contract and more commercial terms are usually set out.
[bookmark: _Toc440982728]The use of the Court system can be an expensive and public route. In normal circumstances, non-health service bodies will elect to follow NHS dispute resolution.
[bookmark: _Toc440982729]Where the parties have followed this policy and NHS dispute resolution to the end determination, the result is binding. A second referral to the Court system for a further ruling on the same issue cannot be made other than to enforce the decision as having the status of a County Court Judgement or to seek Judicial Review of the process.

[bookmark: _Toc440982730][bookmark: _Toc498495472]Managing Disputes – Informal Process
[bookmark: _Toc440982731]The parties must make every reasonable effort to communicate their issues in relation to decision-making and rationale and must co-operate with each other to resolve any disputes that emerge informally before considering referring the matter for determination through formal dispute resolution procedures.
[bookmark: _Toc440982732]The formal process should not be initiated until the informal process has been exhausted and it should be noted that both parties may wish to involve the relevant professional representative (e.g. LMC).
[bookmark: _Toc440982733]The use of an informal resolution process helps develop and sustain a partnership approach between contractor and Commissioner.
[bookmark: _Toc440982734]The informal process may include (but is limited to):
[bookmark: _Toc440982735]regular telephone communications;
[bookmark: _Toc440982736]face-to-face meetings at a mutually convenient location; and/or
[bookmark: _Toc440982737]written communications.
[bookmark: _Toc440982738]It is essential that the Commissioner maintains accurate and complete written records of all discussions and correspondence on the contract file in relation to the dispute at all levels of dispute resolution. The Commissioner should ensure that it responds to contractor concerns and communications in a timely and reasonable manner.

[bookmark: _Toc440982739][bookmark: _Toc498495473]Managing Disputes – Stage 1 (Local Dispute Resolution)
[bookmark: _Toc440982740]The timescales set out in this stage 1 are indicative only. The Commissioner should ensure any timescales used are appropriate to the circumstances. Regardless of timescales, the parties must ensure that every reasonable effort to communicate and co-operate with each other is made prior to invoking stage 2 of the NHS dispute resolution procedure.
[bookmark: _Toc440982741]Where a dispute arises, the Commissioner should refer to the relevant policy that covers the issue that caused the dispute to determine whether due process has been followed.
[bookmark: _Toc440982742]The contractor should notify the Commissioner of its intention to dispute one or more decisions made in relation to its contract.  This notification should usually be received no later than 28 days after the Commissioner advises the contractor of its decision except in exceptional circumstances. 
[bookmark: _Toc440982743]The Commissioner will immediately cease all action in relation to the disputed notice or decision, until:
[bookmark: _Toc440982744]there has been a determination of the dispute and that determination permits the Commissioner to impose the planned action; or
[bookmark: _Toc440982745]the contractor ceases to pursue the NHS dispute resolution procedure or Court proceedings,
[bookmark: _Toc440982746]whichever is the sooner.
[bookmark: _Toc440982747]Where the Commissioner is satisfied that it is necessary to terminate the contract or impose a Contract Sanction before the NHS dispute resolution procedure is concluded in order to:
[bookmark: _Toc440982748]protect the safety of the contractor’s patients; or 
[bookmark: _Toc440982749]protect NHS England from material financial loss; 
[bookmark: _Toc440982750]then the Commissioner shall be entitled to terminate the contract or impose the contract sanction at the end of the period of notice it served. This should only be followed with close reference to the GMS Regulations and PMS Regulations, pending the outcome of that procedure. 
[bookmark: _Toc440982751]The paragraphs below set out a process that may be adopted for stage 1 (Local Dispute Resolution).
[bookmark: _Toc440982752]The Commissioner may acknowledge the notification of dispute within seven days of receipt and request the submission of supporting evidence from the contractor within a further 28 days from the date they receive the letter. An example acknowledgement letter is provided in Annex 1.
[bookmark: _Toc440982753]Upon receipt of the evidence the Commissioner should review the evidence within 28 days and invite the contractor to attend a meeting, which should be as soon as possible, but at the very latest within a further 28 days. The contractor(s) has the opportunity to invite representative bodies to support it at the meeting, for example, the LMC. An example invite letter is provided in Annex 2.
[bookmark: _Toc440982754]Once the meeting has been held, the Commissioner should notify the contractor in writing of the outcome of the meeting, whether this is that the dispute will now need to be moved to stage 2 of the NHS dispute resolution procedure (refer to the example stage 1 outcome letter in Annex 3) or that the dispute has been successfully resolved (refer to the example stage 1 outcome letter in Annex 4).
[bookmark: _Toc440982755]Where the matter is resolved, the issue can be deemed closed and the Commissioner should document the outcome accordingly on the contract file.
[bookmark: _Toc440982756]Where the matter remains unresolved, the process may be escalated to the next stage of the dispute resolution procedure.
[bookmark: _Toc440982757]At this point the Commissioner should commence preparation of the contract file to ensure that if and when the FHSAU or Court requests submission of evidence in respect of the dispute the documentation is in order. 

[bookmark: _Toc440982758][bookmark: _Toc498495474]Managing Disputes – Stage 2 (NHS Dispute Resolution Procedure)
[bookmark: _Toc440982759]The informal process and stage 1 (Local Dispute Resolution) should be exhausted before proceeding to this stage of the process.  The Commissioner or a contractor wishing to follow this route must submit a written request for dispute resolution to the FHSAU, which carries out the NHS dispute resolution functions of the Secretary of State in the GMS Regulations and the PMS Regulations, which should include:
[bookmark: _Toc440982760]the names and addresses of the parties to the dispute;
[bookmark: _Toc440982761]a copy of the contract; and
[bookmark: _Toc440982762]a brief statement describing the nature and circumstances of the dispute.
[bookmark: _Toc440982763]The written request for dispute resolution must be sent within a period of three years from the date on which the matter gives rise to the dispute occurred or should have reasonably come to the attention of the party wishing to refer the dispute. Please see FHSAU determination reference 17156 for further details on the date that the dispute should have reasonably come to the attention of the relevant party.
[bookmark: _Toc440982764]The Commissioner will be required to prepare documentation, evidence and potentially an oral presentation in response to evidence presented in support of the dispute. Each party will be asked to prepare representations on the dispute, which will be circulated to the other party and an opportunity to provide observations on the other party's representations will be given. Again, the observations of each party will be circulated to the other party.
[bookmark: _Toc440982765]The Commissioner should not underestimate the preparation that will be required in the event that evidence is required by the FHSAU, as all records pertaining to the contractor in question may be required, including (but not limited to) all contract documentation and contract variations, all written correspondence (both to and from the Commissioner and the contractor) and any electronic correspondence that may have passed between the parties, in relation to the dispute. This process will benefit from a clearly recorded contract file.
[bookmark: _Toc440982766]The Commissioner must ensure that records of communications and contract files are maintained to a high standard and all documentary evidence is collated correctly prior to submission to the FHSAU
[bookmark: _Toc440982767]Once the FHSAU has reached a conclusion (the determination) the Commissioner will receive a copy and will be required to act upon it. A copy of the Guidance Note for parties involved in Dispute Resolution at the NHSLA (FHSAU) is attached in Annex 5 and should be followed by the parties to the dispute.

	[bookmark: _Toc440982768][bookmark: _Toc498495475]Co-commissioning - delegated commissioning arrangements

A CCG that has delegated commissioning arrangements will have entered into a Delegation Agreement with NHS England setting out the scope of those arrangements. 

The Delegation Agreement includes a section on Claims and Litigation which is likely to include a dispute with a GMS, PMS or APMS contractor that has been referred to Stage 2 of the NHS dispute resolution procedure. In such cases, the CCG is required to act in accordance with the Delegation Agreement which includes but is not limited to:
· notifying NHS England of any documents concerning the dispute and providing copies of these documents;
· co-operating fully with NHS England in relation to such dispute and the conduct of such dispute;
· providing, at its own cost, to NHS England all documentation and other correspondence that NHS England requires for the purposes of considering and/or resisting such dispute; and/or
· at the request of NHS England, taking such action or step or providing such assistance as may in NHS England’s discretion be necessary or desirable having regard to the nature of the dispute and the existence of any time limit in relation to avoiding, disputing, defending, resisting, appealing, seeking a review or compromising such dispute or to comply with the requirements of the FHSAU in relation to such dispute.



[bookmark: _Toc440982769][bookmark: _Toc498495476]Other Dispute Resolution Procedures
[bookmark: _Toc440982770]The GMS and PMS Regulations allow the NHS dispute resolution procedure to be used by the contractor as a means of resolving every dispute except where an assessment panel makes a determination that the Commissioner may assign new patients to contractors which have closed their practice list of patients. The procedure to follow in such circumstances is set out in paragraph 4.7 below. 
[bookmark: _Toc440982771]Disputes may also arise prior to a contract being entered into. Such disputes will relate to the eligibility of the person seeking to enter into the contract or contract terms. 
[bookmark: _Toc440982772]Where the Commissioner is of the view that a person seeking to enter into a contract does not meet the eligibility conditions (please refer to the ‘Contracts Described’ chapter for further information), the Commissioner must notify the person in writing.  
[bookmark: _Toc440982773]This notice must state the Commissioner view of the person's eligibility, the reasons for that view and guidance on the person's right of appeal. 
[bookmark: _Toc440982774]Where the Commissioner has issued such a notice, the recipient of the notice has a right of appeal to the First-Tier Tribunal.
[bookmark: _Toc440982775]Where the dispute relates to the parties being unable to agree on a particular proposed term of a GMS or PMS contract, either party may refer the dispute to the Secretary of State to consider and determine the matter in accordance with:
[bookmark: _Toc440982776]for GMS contracts, paragraphs 101(3) to (14) and 102(1) of Schedule 6 and regulation 9(3) of the GMS Regulations; or
[bookmark: _Toc440982777]for PMS agreements, paragraphs 95(3) to (14) and 96(1) of Schedule 5 and regulation 8(3) of the PMS Regulations,
[bookmark: _Toc440982778]except where both parties to the prospective agreement are health service bodies (in which case section 9 of the NHS Act applies).

[bookmark: _Ref410329254][bookmark: _Toc440982779][bookmark: _Toc498495477]Assignment of Patients to Lists: Procedure Relating to Determinations of the Assessment Panel
[bookmark: _Toc440982780]Where an assessment panel makes a determination that the Commissioner may assign new patients to contractors which have closed their practice list of patients, any contractor specified in that determination may refer the matter to the Secretary of State to review the determination of the assessment panel.
[bookmark: _Toc440982781]If a referral is made to the Secretary of State, it shall be reviewed in accordance with the following procedure:
[bookmark: _Toc440982782]where more than one contractor specified in the determination of the assessment panel wishes to refer the matter for dispute resolution, those contractors may, if they all agree, refer the matter jointly, and in that case the Secretary of State shall review the matter in relation to those contractors together
[bookmark: _Toc440982783]within the period of seven days beginning with the date of the determination by the assessment panel, the contractor(s) shall send to the Secretary of State a written request for dispute resolution which shall include or be accompanied by:
the names and addresses of the parties to the 	dispute;
a copy of the contract (or contracts); and
a brief statement describing the nature and 	circumstances of the dispute.
[bookmark: _Toc440982784]Each party will be asked to make representations and observations on the representations of the other party both of which will be allocated between the parties. 
[bookmark: _Toc440982785]Within the period of 21 days beginning with the date on which the matter was referred to him, the Secretary of State shall determine whether the Commissioner may assign patients to contractors which have closed their lists of patients. If the Secretary of State determines that the Commissioner may make such assignments, the Secretary of State shall also determine those contractors to which patients may be assigned.
[bookmark: _Toc440982786]The Secretary of State may not determine that patients may be assigned to a contractor which was not specified in the determination of the assessment panel.
[bookmark: _Toc440982787]In the case of a matter referred jointly by contractors, the Secretary of State may determine that patients may be assigned to one, some or all of the contractors that referred the matter.
[bookmark: _Toc440982788]The period of 21 days for determination may be extended (even after it has expired) by a further specified number of days if an agreement to that effect is reached by:
[bookmark: _Toc440982789]the Secretary of State;
[bookmark: _Toc440982790]the Commissioner; and
[bookmark: _Toc440982791]the contractor(s) that referred the matter to dispute resolution.
[bookmark: _Toc440982792]The Secretary of State shall record the determination and the reasons for it in writing and shall give notice of the determination (including the record of the reasons) to the parties.




[bookmark: _Toc346874489][bookmark: _Toc332288728]Annex 1 Example Acknowledgement Letter
· Example Acknowledgement Letter

[bookmark: _Toc346874490]Annex 2 Example Invitation Letter
· Example Invitation Letter

[bookmark: _Toc346874491]Annex 3 Example Stage 1 Outcome Letter (FHSAU Referral)
· Example Stage 1 Outcome Letter (FHSAU Referral)

[bookmark: _Toc346874492]Annex 4 Example Stage 1 Outcome Letter (Matter(s) Resolved)
· Example Satge 1 Outcome Letter (Matter(s) Resolved)

Annex 5 Guidance Note for Parties Involved in Dispute Resolution
· Guidance Note for Parties Invovled Dispute Resolution


[bookmark: _Toc498495478]
Adverse Events (e.g. flood fire)
 
[bookmark: _Toc440982669][bookmark: _Toc498495479]Background
[bookmark: _Toc440982670]Adverse incidents are dealt with in the force majeure provisions of the standard GMS, PMS, APMS and where appropriate MCP/PACS contracts. Although these provisions are not required by the GMS Regulations, the PMS Regulations or the APMS Directions, the majority of GMS, PMS, APMS and where appropriate MCP/PACS contracts will include them.
[bookmark: _Toc440982671]The Commissioner is advised to check that the force majeure provisions are included in each contract and if they are to follow the guidance in this policy. This policy is only applicable where the contract in question has retained the recommended force majeure provisions.
[bookmark: _Toc440982672]The contractor is responsible for informing the Commissioner of any force majeure event.
	
[bookmark: _Toc440982673][bookmark: _Toc498495480]Contract Wording
[bookmark: _Toc440982674]Clause 27.5 of the standard GMS contract states that:

"27.5.1	Neither party shall be responsible to the other for any failure or delay in performance of its obligations and duties under this Contract which is caused by circumstances or events beyond the reasonable control of a party. However, the affected party must promptly on the occurrence of such circumstances or events:
 
(a) 	inform the other party in writing of such circumstances or events and of what obligation or duty they have delayed or prevented being performed; and 
(b)	take all action within its power to comply with the terms of this Contract as fully and promptly as possible. 
27.5.2	Unless the affected party takes such steps, clause 27.5.1 shall not have the effect of absolving it from its obligations under this Contract. For the avoidance of doubt, any actions or omissions of either party’s personnel or any failures of either party’s systems, procedures, premises or equipment shall not be deemed to be circumstances or events beyond the reasonable control of the relevant party for the purposes of this clause, unless the cause of failure was beyond reasonable control. 
27.5.3. 	If the affected party is delayed or prevented from performing its obligations and duties under the Contract for a continuous period of 3 months, then either party may terminate this Contract by notice in writing within such period as is reasonable in the circumstances (which shall be no shorter than 28 days). 
27.5.4. 	The termination shall not take effect at the end of the notice period if the affected party is able to resume performance of its obligations and duties under the Contract within the period of notice specified in accordance with clause 27.5.3 above, or if the other party otherwise consents."
[bookmark: _Toc440982675]The provision of individual PMS and APMS contracts should be reviewed and advice sought.
[bookmark: _Toc440982676]A force majeure event is one which is caused by circumstances beyond the reasonable control of either the Commissioner or the contractor that could not have been avoided or mitigated with reasonable care and where the event has had a material effect on the fulfilment of the contract.
[bookmark: _Toc440982677]Examples of events that may invoke the force majeure provisions are as follows:
· [bookmark: _Toc440982678]Fire; 
· [bookmark: _Toc440982679]Flood; 
· [bookmark: _Toc440982680]Severe weather conditions and for which precautions are not ordinarily taken to avoid or mitigate the impact (for example a severe hurricane);  
· [bookmark: _Toc440982681]Industrial action which significantly affects the provision of public services or services upon which the party is reliant;
· [bookmark: _Toc440982682]Death of a significant performer or close relative;
· [bookmark: _Toc440982683]Pandemic disease or circumstances that might otherwise be considered “an act of God”;
· [bookmark: _Toc440982684]War;
· [bookmark: _Toc440982685]Civil war (whether declared or undeclared);
· [bookmark: _Toc440982686]Riot or armed conflict;
· [bookmark: _Toc440982687]Radioactive, chemical or biological contamination;
· [bookmark: _Toc440982688]Pressure waves caused by aircraft or other aerial devices travelling at sonic or supersonic speed;
· [bookmark: _Toc440982689]Acts of terrorism;
· [bookmark: _Toc440982690]Explosion.
[bookmark: _Toc440982691]Examples of events that would not be considered force majeure events are as follows:
· [bookmark: _Toc440982692]Refurbishment of practice premises;
· [bookmark: _Toc440982693]Adverse weather in the winter months (including snow and ice);
· [bookmark: _Toc440982694]Planned events (including elective surgery, leave, weddings and similar events;
· [bookmark: _Toc440982695]Long term sickness, maternity/paternity or adoption leave.

[bookmark: _Toc440982696][bookmark: _Toc498495481]Contract Compliance 
[bookmark: _Toc440982697]All contractors will likely be obliged under the terms of their contracts to promptly notify the Commissioner of a force majeure event, detailing the cause or event, what service provision is being delayed or prevented and what action(s) within their power they are taking in order to comply with the terms of the contract as fully and promptly as possible.
[bookmark: _Toc440982698]Failure to notify the Commissioner will mean that the contractor is not absolved from its obligations under the contract. 
[bookmark: _Toc440982699]Neither party will be responsible to the other for any failure to delay in performing its obligations and duties under the contract which is caused by an event of force majeure 
[bookmark: _Toc440982700]A template notification is provided in Annex 1 which the Commissioner can send to the contractor for completion. 

[bookmark: _Toc440982701][bookmark: _Toc498495482]Clinical Governance & Risk Management/Termination
[bookmark: _Toc440982702]If the consequence of the contractor's failure to deliver services is significant and poses a risk to patient safety or the efficiency of wider primary care services, the Commissioner may wish to consider recording the incident on the risk register or consider whether it may invoke its termination rights.
[bookmark: _Toc440982703]If the service provision is delayed or prevented for a continuous period of three months then either party will likely be able to terminate the agreement by notice in writing within a period which is reasonable (and no less than 28 days). This termination will not take effect where the service is resumed within the period of notice or if the contractor consents to this.

[bookmark: _Toc440982704][bookmark: _Toc498495483]Appeals
[bookmark: _Toc440982705]The parties should refer to the chapter on managing disputes for the process in relation to dispute.

[bookmark: _Toc440982706][bookmark: _Toc498495484]Payment and Contract System 
[bookmark: _Toc440982707][bookmark: _Toc352666700]The parties should discuss the effect of force majeure on payments by the Commissioner to the contractor. The Commissioner should use its reasonable discretion in determining payments with regard to the need for the contractor to continue to provide services once it is no longer affected by the force majeure event provided the contract has not been terminated. 

Annex 1 Contractor's Preliminary Notice of Force Majeure Event
· Contractor’s Preliminary Notice of Force Majeure Event

Annex 2 Acknowledgement of Contractor Notification
· Acknowledgement of Contractor Notifcation












[bookmark: _Toc498495485]Part D – General

1. [bookmark: _Toc498495486]
GP IT Operating Model:  Data and Cyber Security Arrangements

[bookmark: _Toc498495487]Introduction:

This chapter provides an overview of GP IT Operating Arrangements, as outlined in the GP IT Operating Model, ‘Securing Excellence in GP IT Services’ 2016/18, published by NHS England.  Particular reference is made to data and cyber security arrangements, following the publication of the National Data Guardian Review in July 2016 which included key recommendations and proposed ten data security standards.  

[bookmark: _Toc498495488]Background:

NHS England is accountable for the delivery of GP IT services, with responsibility for the commissioning of GP IT services delegated to CCGs under the NHS Act 2006 (as amended).
The GP IT Operating Model outlines accountabilities and commissioning responsibilities for the provision of high quality GP IT support services.
CCGs are encouraged to work in partnership with primary care stakeholders to develop local digital strategy and delivery plans, set priorities and local direction for digital support services and technology, that can be used to optimal effect for the benefit of patient care.  
CCGs are responsible for commissioning ‘core and mandated’ GP IT services for their constituent practices, as outlined within the GP IT Operating Model. These are fundamental services that enable the effective delivery of health and care. In addition, discretionary ‘enhanced’ and ‘transformational’ primary care IT services are to be developed and agreed locally to support local strategic priorities and commissioning strategies to improve service delivery.
The details of the provision of these services must be recorded in a CCG Practice Agreement, signed by both the CCG and all constituent GP practices, as a core contractual requirement. This nationally developed agreement sets out the basis on which a CCG will provide the services to practices, and each practice’s responsibilities in respect of the receipt of these services and will include as an appendix, details of local service provision arrangements.


[bookmark: _Toc482027225][bookmark: _Toc498495489]Review of Data Security, Consent and Opt-Outs (National Data Guardian, July 2016):

In July 2016 recommendations and ten proposed standards for Data Security were published for consultation in the National Data Guardian (NDG) for Health and Care Review of Data Security, Consent and Opt-Outs.  These are aimed at strengthening the safeguards for keeping health and care information secure and ensuring the public can make informed choices about how their data is used. 
A parallel review was also conducted by the Care and Quality Commission on (CQC) “Safe Data, Safe Care” which focused on the availability, integrity and confidentiality of patient data.
Following national consultation, the plan outlined within ‘Your Data:  Better Security, Better Choice, Better Care (DH Data Sharing and Cyber Security Team, July 2017) supports the recommendations within the NDG and CQC reviews respectively and centres on ensuring local organisations are implementing the ten data security standards.  These have been further strengthened in some areas, including Data Security Standard 6, which now requires significant cyber-attacks to be reported by health and care organisations to the Data Security Centre as soon as possible following detection.  These are supported by national support services and backed by clear contractual obligations and by assurance and regulatory action.
National services and security advice are offered by NHS Digital's Data Security Centre to ensure patient data and information is used safely and securely and to enable health and care organisations prepare their own resilience to cyber security threats, and to respond effectively and safely when they occur.
As part of the GP contract for 2017/18 non-contractual changes to joint guidance have been agreed which include general practice compliance with the ten new data security standards in the NDG Review, as outlined below:  

[bookmark: _Toc498495490]Ten Data Security Standards:

	Category  People: 
Ensure staff are equipped to handle information respectfully & safely, according to the Caldicott Principles

	Data Security Standard 1 
All staff ensure that personal confidential data is handled, stored and transmitted securely, whether in electronic or paper form. Personal confidential data is shared for only lawful and appropriate purposes.

	Data Security Standard 2 
All staff understand their responsibilities under the National Data Guardian’s data security standards, including their obligation to handle information responsibly and their personal accountability for deliberate or avoidable breaches.

	Data Security Standard 3
All staff complete appropriate annual data security training and pass a mandatory test, provided through the redesigned Information Governance Toolkit.

	Category:  Process: 
Ensure the organisation proactively prevents data security breaches and responds appropriately to incidents or near misses.

	Data Security Standard 4 
Personal confidential data is only accessible to staff who need it for their current role and access is removed as soon as it is no longer required. All instances of access to personal confidential data on IT systems can be attributed to individuals.

	Data Security Standard 5 
Processes are reviewed at least annually to identify and improve any which have caused breaches or near misses, or which force staff to use workarounds which compromise data security.

	Data Security Standard 6 
Cyber-attacks against services are identified and resisted and CareCERT security advice is responded to. Action is taken as soon as possible following a data breach or near miss, with a report made to senior management within 12 hours of detection. Significant cyber-attacks are to be reported to CareCERT immediately following detection.

	Data Security Standard 7 
A continuity plan is in place to respond to threats to data security, including significant data breaches or near misses, and it is tested once a year as a minimum, with a report to senior management.

	Category: Technology: 
Ensure technology is secure and up-to-date.

	Data Security Standard 8
No unsupported operating systems, software or internet browsers are used within the IT estate.

	Data Security Standard 9 
A strategy is in place for protecting IT systems from cyber threats, based on a proven cyber security framework such as Cyber Essentials. This is reviewed at least annually.

	Data Security Standard 10 
IT suppliers are held accountable via contracts for protecting the personal confidential data they process and for meeting the National Data Guardian’s data security standards.



NHS Digital is working with the health and care community to redesign and update the Information Governance Toolkit (IGT). The updated IGT will be in place by April 2018 and will support and underpin the new data security standards and requirements arising from the EU General Data Protection Regulation (GDPR), which is due to be introduced from May 2018.
The redesigned IGT will provide individual organisations with the necessary tools to assess adherence to the standards and level of cyber capability, as well as providing a national picture of data security across the health and social care system, and intelligence for independent assurance processes.  Through the Data Security Centre and the Cyber Security Programme, NHS Digital will enable organisations to put those standards into practice.  
Information from the redesigned IGT will support CQC inspections, which from September 2017 will include the importance of meeting the data security standards.  In addition, NHS Improvement will publish a new ‘statement of requirements’ which will clarify required action for local organisations.
The Network and Information Security (NIS) Directive, to be implemented by May 2018, as outlined in ‘Your Data:  Better Security, Better Choice, Better Care (DH, July 2017), will give further legal backing to the 10 data security standards, by requiring those organisations identified as ‘operators of essential services’ to comply with defined security requirements.  GP IT Operating Model arrangements will continue to be reviewed and will be updated to reflect these requirements.


[bookmark: _Toc498495491]Cyber Incident Lessons Learned:
The cyber incident in May 2017 was the largest ransom ware incident observed to date, affecting services in many countries, including the NHS.  
In response to this, the NHS is prioritising the need to increase cyber resilience and improve the response to cyber incidents.  Efforts on a national level include changes to existing contractual frameworks, addressing infrastructure weaknesses and strengthening threat surveillance and response.  Local performance and capability will also be boosted together with the improvement of communications and engagement with staff and leaders in the system, as outlined in priorities for action, within the recently published ‘Your Data:  Better Security, Better Choice, Better Care (DH Data Sharing and Cyber Security Team, July 2017).

[bookmark: _Toc498495492]GP IT Operating Model:  Cyber and Data Security Updates:

The GP IT operating model revised in 2016, provides a detailed schedule of services outlining ‘core and mandated’ GP IT service requirements, which includes standards and arrangements for data and IT security, including protection from cyber security threats, to ensure the security of care delivery.  These arrangements will be updated in a forthcoming addendum to the operating model to be published later this year which will reflect the ten data security standards and statement of requirements together with lessons learned from the recent cyber incident, in an updated schedule of services.
A CCG may choose to commission ‘core and mandated’ services from one or more GP IT delivery partners.  A GP IT Lead Provider Framework Support Pack has been developed to support CCGs in the effective procurement and ongoing review of GP IT services.  This includes a template service specification which reflects the ten data security standards and will be further updated to reflect the new ‘statement of requirements’, which will clarify required action for local organisations.
Each practice needs to work with locally commissioned GP IT delivery partner(s), as outlined in the CCG Practice Agreement, to enable them to effectively support the IT infrastructure, respond to service incidents and maintain compliance with security standards, in line with national standards and locally agreed service level agreements.
As end users of technology, GPs and their staff need to be familiar with the GP IT services being provided and delivered locally, the support arrangements particularly in cases of cyber security incidents and what local contingency and recovery processes are in place when technology fails.  

[bookmark: _Toc498495493]Locally Procured 3rd Party Digital Systems, Services and Architecture:

Consideration needs to be given to security arrangements for locally procured digital systems, services and architecture, which may fall outside GP Systems of Choice (GPSoC) and ‘core and mandated’ GP IT delivery arrangements, where third party suppliers are involved.  
The commissioner needs to ensure that any subsidiary service and infrastructure procured locally will operate to prevailing NHS security standards, including the ten data security standards, the Information Governance Toolkit or equivalent industry standard.  
There needs to be clarity on associated support arrangements and how these align with local GP IT delivery arrangements. This will be critical in effective incident management and needs to be agreed locally.

[bookmark: _Toc498495494]Disaster Recovery and Business Continuity (DR/BC)

Each practice will have a DR and BC plan as part of their IG Toolkit compliance.  From 2018, the revised toolkit will contain additional provisions in relation to cyber security and the mitigation of security risks, which should be reflected in practice DR and BC plans.  The GP IT Operating Model (2016/18) provides a reference for this requirement.
The CCG will ensure advice/guidance to support the development of practice DR and BC plans, is available to practices when required. In the event of a local DR or BC plan being invoked the CCG will ensure technical support is available as necessary.
To maintain preparedness, DR and BC plans need to be reviewed and refreshed regularly.  
It is important for all staff in the practice to understand their roles when the plans are activated.  
The practice team will need to work together to do the right thing at the right time and to ensure that the right people are in place with the right support. All staff will therefore need to have received the IG training appropriate to their role(s).
The recovery process after an incident is equally important to ensure that electronic patient records are kept up to date and lessons are learned on how the response to the incident was managed.
The review of DR and BC plans will need to take into account those circumstances where the practice may be unaffected but delivery partners are.  For example, the shutdown of a secondary care provider which supplies pathology services may delay the availability of test results or the availability of discharge advice notes.  Whilst these may be beyond the scope of the practice, planning and agreement with the CCG, on how to handle these circumstances, will be of benefit to the practice and their patients.


[bookmark: _Toc498495495]Further Information:

CCGs seeking further information on the GP IT Operating Model and associated support materials and guidance, can visit https://www.england.nhs.uk/digitaltechnology/info-revolution/digital-primary-care or contact NHS England’s central Digital Primary Care (GP IT) team at england.digitalprimarycare@nhs.net.
For further information about the re-designed IG Toolkit please contact cybersecurity@nhs.net


[bookmark: _Toc498495496]
Protocol in respect of locum cover or GP performer payments for parental and sickness leave

[bookmark: _Toc498495497]Background

The General Medical Services Contracts Statement of Financial Entitlement Directions 2013[footnoteRef:12] (SFE) as amended in the SFE (amendment) Directions 2017 set out the provisions, conditions and payments relating to reimbursement to GP practices for GP performers covering parental leave and sickness leave. [12:  https://www.gov.uk/government/publications/nhs-primary-medical-services-directions-2013 ] 

This protocol applies only to GMS practices but commissioners should ensure they treat Primary Medical Services (PMS) practices equitably.  
For the purposes of this protocol:
· “parental leave” means ordinary or additional maternity leave, paternity leave, or ordinary or additional adoption leave;
· "full-time" means nine sessions of clinical work per working week;  
· “working week” is defined as the core hours set out in the National Health Service (GMS Contracts) Regulations[footnoteRef:13]: “the period beginning at 8am and ending at 6.30pm on any day from Monday to Friday except Good Friday, Christmas Day or bank holidays”.  [13:  https://www.gov.uk/government/publications/nhs-primary-medical-services-directions-2013 ] 


The commissioner will not make payments in respect of locum or GP performer cover outside of core hours. 

[bookmark: _Toc498495498]Parental and sickness leave payments

GP practices are entitled to claim reimbursement of the cost for providing GP performer cover when a GP performer is on parental leave or on sickness leave[footnoteRef:14].  [14:  Providing the provisions of paragraphs 15.3, 15.4, 16.3 and 16.4 of the SFE are met ] 

The reimbursement of costs can be claimed where the cover is provided by:

· a locum 
· a GP already working in the practice but who is not full-time (either employed or a partner)

Payments will not be made on a pro-rata basis having regard to the absent performer’s working pattern, and will be the lower of actual invoiced costs or maximum amount.
The SFE sets out the maximum amount of reimbursement for a GP performer providing cover as follows. 

[bookmark: _Toc498495499]Parental leave

In respect of maternity leave or adoption leave where the GP performer going on leave is the main care provider, the maximum amount payable is £1,131.74 per week for each of the first two weeks and then £1,734.18 per week for each of weeks 3 to 26.
In respect of paternity leave or special leave (which is equivalent to the terms and duration of paternity leave) where the GP performer going on leave is not the main care provider, the maximum amount payable is £1,131.74 per week for each of the first two weeks.

[bookmark: _Toc498495500]Sickness leave

In respect of sickness leave, for each period of sickness absence, there is a qualifying period of two weeks during which time no payments are made.  
After two weeks, payments start and the maximum amount payable is £1,734.18 per week for each of weeks 3 to 28. Thereafter, the maximum amount payable is £867.09 per week for each of weeks 29 to 54.  .  
As set out in the SFE, for weeks 29 to 54 the commissioner will pay half of whatever it determined was payable for weeks 3 to 28. The SFE also sets out a methodology for calculating these periods with respect to any payments made in the previous 52 weeks and that methodology continues to apply. 

[bookmark: _Toc498495501]Further discretionary payments
This protocol details (as required under paragraph 25.16 of the SFE) a number of policies the commissioner is obliged to set out: 

· how the commissioner is likely to exercise its discretionary powers to make payments (including top-up payments) in respect of locum cover for parental or sickness leave, where it is not obliged to make such payments;
· where the commissioner is obliged to make payments in respect of cover for parental or sickness leave pursuant to Part 4 of the SFE, the circumstances in which it is likely to make payments of less than the maximum amount payable; 
· how the commissioner is likely to exercise its discretionary powers to make payments in respect of cover for absent GP performers, which is provided by nurses or other health care professionals;
· how the commissioner is likely to exercise its discretionary powers to make payments to a partner or employee who is providing locum cover 
· how the commissioner is likely to use its discretionary powers to make payments in respect of long term sickness absence exceeding 52 weeks

[bookmark: _Toc498495502]Discretionary powers in respect of cover for parental and sickness leave

The commissioner has discretion to make payments in circumstances where it is not obliged to under the terms of the SFE, including top-up payments above the level of the agreed weekly maximum. 

The commissioner is likely to exercise these discretionary powers to make payments only in exceptional circumstances, for example (but not limited to) consideration of: 

· demonstrable financial hardship
· areas of significant deprivation
· GP recruitment difficulties
· applications from single-handed GPs
· applications from nurse-led PMS practices

Where practices plan to apply for reimbursement in such circumstances they should always ensure they have written agreement from the commissioner prior to arranging cover.  

[bookmark: _Toc498495503]Circumstances where it is likely payments will be less than the maximum amount payable

The commissioner will pay the maximum amount payable except in the following circumstances:
· Where actual invoiced costs are less than the maximum amount payable, then the commissioner will pay the actual invoiced costs subject to the provisions of this protocol including the bullet points below. 
· With respect to parental leave, where the commissioner agrees to make payments for any weeks between weeks 27 to 52 for cover for additional maternity leave or adoption leave, the commissioner will pay the lower of either 50 per cent of the weekly rate it paid for weeks 3 to 26 or 50 per cent of the actual invoiced costs.  

[bookmark: _Toc498495504]Payments for locum cover provided by nurses or other healthcare professionals

The commissioner will not pay for cover provided by nurses or other healthcare professionals. 
[bookmark: _Toc498495505]Payments to a partner or employee who is providing cover 

Where a contractor wishes to engage the services of a partner or shareholder in, or an employee of, that contractor, payments will be made to the GP practice in accordance with the normal provisions set out above. However, the GP performer providing cover would only be permitted to work up to the full-time limit of nine clinical sessions per working week. The maximum of nine clinical sessions per working week is to include any existing / normal commitments by the GP performer providing the cover.

[bookmark: _Toc498495506]Discretionary payments in respect of long term sickness absence exceeding 52 weeks
Where a GP performer is on long term sickness leave, and locum payments are no longer payable under Section 16 of the SFE, it will be at the commissioner’s discretion whether to continue to make payments. 
In any case, those payments will not exceed the half rate payable in the second period of 26 weeks under paragraph 16.6(b) of the SFE, or the amount that would be payable under the NHS Pension Scheme Regulations if the performer retired on ground of permanent incapacity, whichever is the lower 

[bookmark: _Toc498495507]Claims and payments 

For parental leave, payments start from the day the GP performer goes on parental leave for the periods set out above and payment weeks are five working days. 
For sickness leave, payments start two weeks from the day the GP performer goes on sick leave for the periods set out above and payment weeks are also five working days. 
A sample claim form is at Annex A.



Annex A
Sample claim form


Claim for additional payments during parental or sickness leave

Please complete this form and send it to [NAME OF COMMISSIONER].

If circumstances should change after your application has been submitted, please complete a new form and forward it to [NAME] as soon as possible, before submitting a claim for payment.

Practice’s Details

Practice name:	…………………………………………………………………………..
Practice address: 	…………………………………………………………………………..
			…………………………………………………………………………..
			…………………………………... Post code: ...……………………..
Telephone number:	…………………………………………………………………………..

Description of why additional payment is being sought

……………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………….……………………………………………………………………………………………………………………………………………………………………………………………………………………



Details of GP performer taking leave

Surname: ………………………………………. First Name: …………………………….

Claim period: ………………………………….. Number of weeks[footnoteRef:15]: …………………….. [15:  Weeks are defined as five working days] 


Number of clinical sessions worked…………………………….

Reason for claim (delete as appropriate): MATERNITY / PATERNITY / ADOPTION / SICKNESS 









Declaration of GP performer taking leave

I ………………………………………………………………………………….. certify that:
  (Full name in capitals)

The information shown on the reverse side of this form provides an explanation of how the practice intends to cover my period of absence.

Where necessary, I have already submitted (please tick the box that applies):

a. a certificate of confinement, a confirmation letter of prospective fatherhood or a letter confirming adoption leave from the appropriate adoption agency, in support of this claim 



b.  a sick note from my GP stating the reason and expected length of absence  

I declare that the information provided in this claim is correct and complete. I agree to provide NHS England with written records demonstrating the actual cost of the cover and will inform NHS England if there is any change to the cover arrangements. I claim the appropriate payment for the practice.

Signature: …………………………………………………….. Date: ………………………
(An authorised signatory who is prepared to take responsibility for this declaration may sign here on behalf of the GP performer taking leave if he/she is not available to do so.)


Arrangements to cover GP performer absence

Please provide a brief explanation of how cover will be provided.
(i.e. will this be via a locum, GPs already working in the practice, or a combination) 
……………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………………….………………
Details of external GPs covering absence

If employing an external locum GP to cover the GP performer’s absence, then please complete the information below (add more lines if required).

1. Name and surname: ……………………………………………………………………

Period of cover: …………………………….…………. (No. of weeks: ……………)

Number of clinical sessions worked………..

Amount paid to individual: £…………………………..

2. Name and surname: ……………………………………………………………………

Period of cover: …………………………….…………. (No. of weeks: ……………)

Number of clinical sessions worked…………

Amount paid to individual: £…………………………..

3. Name and surname: …………………………………………………………………….

Period of cover: …………………………….…………. (No. of weeks: …………….)

Number of clinical sessions worked…………

Amount paid to individual: £…………………………..


Details of internal GPs covering absence

If employing an external locum GP to cover the GP performer’s absence, then please complete the information below (add more lines if required).

4. Name and surname: ……………………………………………………………………

Period of cover: …………………………….…………. (No. of weeks: ……………)

Number of clinical sessions worked………..

Amount paid to individual: £…………………………..


Please provide invoices in support of this claim.

 
[bookmark: _Toc498495508]Guidance Note: GP Practices serving Atypical Populations
[bookmark: page5]
[bookmark: _Toc498495509]Introduction

Purpose of this document

The General Medical Services (GMS) funding formula (Carr-Hill formula) is an attempt to fund practice workload, regardless of the population they serve. It is applicable to the vast majority of the UK, but there are some practice populations that are so significantly atypical that using the GMS funding formula would not ensure the delivery of an adequate general practice service. This working group has looked at three such atypical populations: unavoidably small and isolated; university practices and; those with a high ratio of patients who do not speak English.
Support for practices should directly impact on patient care as well as the long term viability of practices, and therefore commissioners are encouraged to undertake a review of identified practices in their area. By reviewing the practices in your area, commissioners and providers can identify practices that require such support. Without this support many practices will be unable to maintain the service and as a result health outcomes may suffer. Where available, The Learning Environment provides examples of support that commissioners are providing to some practices serving atypical populations.

Background to this work


Whilst the vast majority of GP practices serve communities that have common characteristics and work to contracts that have similar terms, conditions and funding arrangements, a small cohort of practices provide services to a patient population which is sufficiently demographically different to result in particular workload challenges that are not always recognised in the practice’s existing contract/s or its funding allocation. A population that triggers ‘uncommon’ workload challenges that are not experienced by the majority of GP practices is referred to here as ‘atypical’.
This document was produced to assist NHS England and delegated Clinical Commissioning Group (CCG) commissioners of 3 such atypical ‘populations’ by detailing the particular challenges faced by providers and offering examples of either provider or commissioner reports that may help either articulate or address these pressures. How members of the public relate to and use GP services is influenced by the accessibility of other services including, for example, pharmacy, A & E, Walk-In Centres and voluntary agency support infrastructure.

The populations are:

· Unavoidably small and isolated
· University populations and

· Practices with a significantly high ratio of patients who do not speak English including those services designed to address the needs of migrants.[footnoteRef:16] [16:  For the central Primary Care Commissioning Team, the project files include further background to developing this guidance’.
] 



[bookmark: page6]
This document guides commissioners to the types of issues and data sources they could consider in coming to a judgement about support that is relevant to their particular circumstance, where commissioners and individual practices have a shared concern about meeting the health needs of their patients.
This document outlines the additional needs of these patient groups, the pressures that providers face and the duty on commissioners to secure quality services which may legitimately require consideration of additional funding support.
In reading this document, commissioners and providers should be aware that services should be equitable for all population groups in line with the Public Sector Equality Duty (PSED) under the Equality Act 2010 and have regard to reduce health inequalities under the Health and Social Care Act 2012.
Promoting equality and addressing health inequalities are at the heart of NHS England’s values. Throughout the development of the policies and processes cited in this document, we have:

· Given due regard to the need to eliminate discrimination, harassment and victimisation, to advance equality of opportunity, and to foster good relations between people who share a relevant protected characteristic (as cited under the Equality Act 2010) and those who do not share it.
· Given regard to the need to reduce inequalities between patients in access to, and outcomes from, healthcare services and in securing that services are provided in an integrated way where this might reduce health inequalities.

In addition, this guidance is designed to complement but not duplicate or replace other related support initiatives. As such it does not advocate any one service model over another, specify or advocate specific funding arrangements, specify financial arrangements for managing the workload associated with Temporary Residents or describe how to distribute the national programme funds[footnoteRef:17] supporting struggling practices to improve their sustainability and resilience over the short/medium term. [17:  £10m Vulnerable Practice Programme (2016-17), £40m General Practice Resilience Programme (£16m 2016-17 and £8m p.a. for the following 3 years)
] 



Call for evidence


Where available, this document also describes some examples of innovative practice to overcome challenges associated with serving the atypical populations. Hyperlinks to further information are included in this document where available. Over the coming months, where available, other examples will be posted on the free access Case Studies pin board of The Learning Environment.
If commissioners have further examples of local initiatives to address issues associated with ‘atypical practices’ please submit them to england.primarycareops@nhs.net with the heading ‘Atypical Populations: Call for evidence’. Suitable case studies will be published on The Learning Environment website as a resource for commissioners and providers.
To complement these case studies NHS England will consider the viability of commissioning a more detailed investigation into these cohorts of patients to properly understand the difference in workload and related pressures not recognised in the funding formula.





[bookmark: _Toc498495510]Context: General Medical Services (GMS) Funding Formula Review

Commitments to reviewing primary care funding


NHS England has committed to reviewing the GMS funding formula which underpins the capitation payments made to GP practices under the General Medical Services (GMS) contract. This commitment was confirmed in the General Practice Forward View. We are working with the BMA’s General Practitioners Committee, NHS Employers, the Department of Health and academic partners on the review to develop a formula that better reflects the factors that drive workload, such as age or deprivation.

Existing GMS funding formula (introduced in 2004)


The intention of the formula was to weight remuneration to reflect the comparative practice workload, complexity and the relative costs of service delivery based on the demographics of the patient list. As such the formula has two parts:

d. A workload part that provides an estimate of the workload for each GP practice based on its list size and various patient and practice characteristics; and

e. A cost part that adjusts the payment for workload for variation in costs experienced by practices in different places.

The workload part is also used to inform the primary medical services component of the primary care allocation formula. It is recognised that due to the wide diversity of populations serviced by GP practices, a national formula will never be able to accommodate the workload needs of all practices, hence the need for guidance on atypical practices.

What does the GMS funding formula not achieve?


It has been suggested that the GMS funding formula could be improved upon in a number of ways:

· The data that make up the formula requires updating (some of the data are more than ten years out-of-date)
· [bookmark: page8]Factors currently included do not adequately reflect the workload associated with older people who may not be living in nursing or residential care and have a range of complex co-morbidities

· The impact of deprivation has been questioned and all the weightings will need to be reviewed.

It is acknowledged that no formula will address the particular characteristics of ‘atypical’ populations hence this guidance.

[bookmark: _Toc498495511]Background to developing this document

A joint workshop between NHS England, the British Medical Association’s (BMA) GPs’ committee, Local Medical Committee (LMC) representatives and NHS Employers was convened in September 2015 to:

· Provide a list of propositions on atypical practices and views on whether these could or could not be reflected in a formula

· Identify those characteristics that will never be fully met by a formula, and

· Aid a description about the characteristics of a practice where it is likely that some additional support is required due to the practice characteristics not being fully recognised by any formula approach.

The information used at that workshop has been used as the basis for this paper focusing on 3 specific cohorts, agreed with the BMA’s GPs’ committee:

· Unavoidably small and isolated (from other practices and other NHS services) with static populations

· University practices

· Practices with a significantly high ratio of patients who do not speak English including those designed to address the needs of migrants (Asylum seekers are excluded from the scope of this work as it is recognised this group requires a more specialised service).

These populations were chosen as priority areas because:

· Small and isolated practices have particular challenges when meeting demand from dispersed rural communities. Opportunities to develop primary care working ‘at scale’ are more limited and population growth is slower, impacting on the available primary care budget

· Anecdotal evidence tells us that university practices (in particular campus-based services) have a population that consults general practice more than expected for their age and health (e.g. in terms of mental health and sexual health issues)

· Practices supporting a significant number of patients that do not speak English have operational complications associated with communication problems (this also links to a separate NHS England work stream on translation and interpreting).

A working group was convened in Spring 2016, comprising NHS England and Clinical Commissioning Group (CCG) commissioners, LMC representatives, a BMA representative and a Royal College of General Practitioners (RCGP) representative.
[bookmark: page9]The working group was chaired and administered by NHS England

[bookmark: _Toc498495512]Identifying ‘Atypical’ populations locally

Because of the degree of variation nationally in terms of health and social care economies and patient expectation, demand and behaviour, there is no one method of identifying which populations could be considered as atypical. There are however a number of examples of how commissioners have scoped the issues and what data sources they have used (an example from Devon can be found on The Learning Environment’s case studies pin board).

[bookmark: _Toc498495513]Unavoidably small and isolated

Description of the Issues


· Practices serving small but dispersed populations have limited ways in which to influence their income or costs yet provide a vital primary care service

· Their funding is governed by their registered list (global sum / QOF payments) which, by the nature of their geography, cannot be expanded and may compromise the ability to deliver quality care and exacerbate workload pressures

· Because of their location they are often serviced by small B class roads, potentially making travel difficult and time consuming for patients and service providers

· Many such communities do not have easy access to a pharmacy or an A&E Department, ambulance access and response times can be longer than in an urban environment and community services are diluted

· Public transport makes it difficult for patients to attend outpatient departments and other health facilities. As a result, some patients tend to rely on practices to provide a wider range of services than is normally regarded as ‘core’ general practice and staff require regular training to maintain their skills for providing first response in the absence of A&E. It may be hard to measure this effect but it can be summarised as a greater independence by patients from hospital care and a higher level of intervention and support from the practice

· Engagement of GP locums or recruitment of successors to a contract can be problematic because of geographic isolation, income and potential workload pressures. It is recognised that country or island life is not everyone’s preference

· Housing costs associated with ‘desirable’ or expensive country or island locations can also negatively impact on recruitment of practice administrative staff

· [bookmark: page10]Some rural locations attract itinerant workers who may not speak English, have no accessible medical record and consultations take longer.

Information / data considerations


Here are some data sources or information that you may wish to consider when trying to define if a population is atypical:

· The average population density and average distance from patient residences are both available for individual practices and, when considered in conjunction, may produce some useful insights. It should be noted that population density is measured in persons per hectare (calculated from the population density of the relevant electoral ward) and distance to main surgery is measured in 100 metre units (as the average distance from patient’s home to main surgery location). It may be useful to consider practices that rank in the top percentiles for both indicators, to help in reaching a judgement about relative rurality and isolation. These data are available as an extract from the Exeter system
· Ambulance response times (available from the local Ambulance Trust on request by the lead commissioning CCG in your area)
· Current Service profile: does the practice provide additional or extra services that are not commonly available in other practices and not additionally funded. Could these be captured in a bespoke enhanced service, set of KPIs or added formally into a PMS agreement? Examples may relate to the absence of locally accessible health and social care services
· Data sources that you could use to compare practices in your area include:

· General Practice Expenses, GMS and PMS Contracts in England 2013/14 (NHS Digital, published July 2016)3

· Adjusting the General Medical Services Allocation Formula for the unavoidable effects of geographically-dispersed populations on practice sizes and locations (Deloitte, published 2006) 4

· NHS Payments to General Practice, England, 2015/16 (NHS Digital, published July 2016).

Case studies


The case studies listed below are not an exhaustive list. Commissioners and providers can review these case studies, tailor them to their local area as required, and / or decide on other support arrangements that might be appropriate:

· Contract for primary care support to secondary care (e.g. pre-operative assessments, post-operative wound checks and suture removal)
· The ‘My Life A Full Life‘ programme is a collaboration between NHS Isle of Wight Clinical Commissioning Group, Isle of Wight NHS Trust, Isle of Wight Council, Community Action Isle of Wight and other local voluntary sector organisations. Its aim is to change the face of social and health care on the Island, helping people live life to the full. Objectives are to achieve a more co-ordinated approach to the delivery of health and social care services for older people, and people with long term conditions

· First Responders such as Rural Responders in Suffolk supporting East of England Ambulance NHS Trust and Community First Responders supporting South Western Ambulance Service

· Dorset Community Action’s Navigator Pilot was a collaboration with Dorset CCG as part of the Better Together programme. The pilot aimed to improve integration of care to provide more efficient use of resources and improve patient experience by supporting practitioners to refer patients to support services . Its key aims were to:

· Manage long term conditions, especially those amongst the increasingly large cohort of older people living in, and migrating to, Dorset

· Reducing the demand (need) for high cost care (acute hospital interventions, and long term residential and nursing care)

· Enabling much more care to be delivered locally and enabling people to live independently for as long as possible
· Village Agent schemes or Link schemes:

· Somerset: Work with all ages. A number of clients are elderly and involve social care issues. Village Agents also have the role of helping to shape services by feeding back to the appropriate body information about gaps in service e.g. transport provision. They can also motivate and support a community to respond to a local need by working together to address issues e.g. by helping them to set up a coffee morning for a group of lonely people or start a volunteer car scheme. A Village Agents pilot project is using the social prescribing model, taking referrals from GPs and assisting with care planning for patients. A second pilot is taking referrals from social workers at the area’s Adult Social Care Hubs

· Bedfordshire: Supported 950 clients over the financial year (with an average three visits per client) delivering a range of outcomes that included accessing health and housing services, getting home adaptations, obtaining mobility aids, take-up of benefits and tackling isolation through transport

· Gloucestershire: The Village Agents support older people living in the area. Reports on their projects are here and case studies can be found here. Polish speaking agents are employed to support the local Polish community

· [bookmark: page12]Wiltshire: The Link Schemes are community-based initiatives that aim to improve the quality of life for disadvantaged, elderly or infirm people by providing a structured good neighbour service delivered by volunteers from within the local community. The range of Link Scheme services varies from providing volunteer drivers to take someone to a medical appointment, taking them shopping or to visit an old friend, or

· simply providing good neighbour care. They aim to complement the provision of other services, whether statutory or voluntary.



3 The report finds that there is no reduction in expenses per patient as practices grow. The data are basic and commissioners may want to consider the point below which a list size is too small for a WTE GP.

4 This document’s value might be limited as it is 10 years’ old and the data cannot be refreshed as the datasets are not available.

[bookmark: page11]Patient Group Observations


Support services provided by volunteers and community groups act as a link between statutory services and the local community (some examples are listed in the Case Studies section above). They are well-placed to work across various isolated groups and share good practice as needed. Services such as those in Dorset (Dorset Community Action’s Navigator pilot as part of the Better Together programme) and the Isle of Wight (My Life A Full Life)) operate at a strategic level to bring providers and commissioners together to address issues and find solutions. The key challenge is that all these services need support by commissioners and funding in some way, so that there is a whole system approach. This support is not free, but can be tailored to meet the needs of statutory providers and help to fill gaps and is cost effective, flexible and resourceful in its approach.

Provided by Paul Dixon, Action with Communities in Rural England


[bookmark: _Toc498495514]University populations

6.1  Description of the Issues

Some practices serving university populations are not able to earn as much QOF funding due to the low prevalence of disease. There is an assumption by some that service provision is less onerous due to low disease prevalence.

· Anecdotally, it is believed that:

o Since many students are living independently for the first time, this can be a time when they experiment by engaging in behaviours that affect their health and need for service interventions e.g. around alcohol and drug use and sexual activity, leading to a higher than average demand for services related to these. In addition, for students who do not have access to immediate family support, there can consequently be a greater need for primary care services especially in respect of mental

health support

o Students can present with minor ailments or with seemingly unfounded worries about their wellbeing. For those who have moved away from home and are living independently for the first time it is important that they are provided with information about the range of primary care services available including pharmacy as well as online sources of support (i.e. supported to develop “health literacy”)

o A significant number of students with long term and complex health needs attend university (e.g. CF, transplants, MS, asthma, diabetes)

and transition to new primary care and secondary care arrangements, if they are leaving home, is important as is support for transition to adult services which can take place during the university years.

o For foreign students, a lack of familiarity with the country and how health services work can create additional demand for GP practices to signpost patients to more appropriate services or lead foreign students to go directly to A&E which leads to additional demand on CCG resources

o In addition some foreign students may have greater health risks/needs (e.g. TB, hepatitis)

· Additional administrative effort required to register large numbers of new patients in September / October and de-register in the summer.

Information/Data considerations


Here are some data sources or information that you may wish to consider when trying to define if a population is atypical:

· Comparative consultation rates (if local data available)
· Prevalence of disease not covered by QOF, particularly mental health
· Per-patient weighted funding level provided by global sum

· Registration data in September – October to identify student registrations and de-registrations over the summer.

6.3  Support Initiatives


The case studies listed below are not an exhaustive list. Commissioners and providers can review these case studies, tailor them to their local area as required, and / or decided on other support arrangements that might be appropriate.

· GP Champions for youth health project - funded by the Department of Health
· Promotion of online support tools for young people e.g. NHS Go app

· Using technology to reduce administration e.g. text message results service, online administration e.g. updating address (University Health Centre, Sheffield)

· Local QOF or Local Enhanced Service for specific needs of the population
· Skype consultations e.g. Newham’s young people with diabetes project

· Shared care between ‘home’ and university-based health care services can help support adherence of and management of long term conditions for young people.

6.4  Patient Group Observations


· There is a risk that primary care practitioners expect young people to behave in a particular way. It is important that assumptions aren’t made about young people based on their age or that all university students behave the same way

· The issue that a young person may present with may not be the real reason they have attended. Young people need to feel confident to trust a clinician. Clinicians need to be skilled in recognising where there may be an underlying issue and give the young person the confidence to reveal it during a consultation

· Young people are undergoing a significant transition when they start university and having a trusted primary care practitioner to talk to can be extremely significant. They need to have information about the range of health services which exist so that they can be confident to seek help from primary care, pharmacy, A&E etc.

· Young people may wish to attend services with their peers. Practice staff should not be surprised if students attend in a group to support each other using health services, in the same way that younger children attend with a parent or carer. If a peer wishes to sit in on a consultation clinicians should ensure that part of the consultation is with the patient alone – this would also be recommended for young people attending consultations with parents or carers

· There is a unique opportunity to increase university students’ awareness of how to use health services appropriately which has long term benefits for the health service

· Young people with long term conditions need to access repeat prescriptions quickly when they move to university to avoid gaps in medication. Foreign students don’t always recognise drug brand names and often do not understand how to access medication.

Provided by Emma Rigby, Association for Young People’s Health


[bookmark: _Toc498495515]Practices with a high number of patients who do not speak English

Some practices have a high ratio of patients who do not speak English, including practices designed to address the needs of migrants.

Asylum Seekers: The working group had initially intended to include asylum seekers as part of the non-English speaking atypical group. However it became clear that the needs of asylum seekers may go beyond”primary“ordinarycare.There are often significant levels of Post-Traumatic Stress Disorder (a result of trafficking, torture, violence, rape (for women, children and men) and illness (e.g. HIV, Hepatitis B / C, TB)).

Note: A separate work stream to this Atypical Population work stream is ongoing in NHS England’s Primary Care Commissioning Team on translation and interpreting services. Further information can be found here. Another separate work stream to the Primary Care Team’s translation and interpreting project is ongoing between the Race Equality Foundation and NHS England’s Equalities Team to scope the viability of a community languages information standard.

7.1  Description of the Issues


· The need for an interpreter means that all conversations take longer and increases the cost of each patient contact (in relation to time taken and the cost of interpreting)

· [bookmark: page15]If interpreting is not available, miscommunication increases the risk of patients not attending follow up appointments and delayed access to care

· Surrounding support services (e.g. IAPT, obesity management) and literature are usually in English, thus necessitating the development of additional in-house support

· Lack of literacy, both in English and for some groups their native language, removes the value of written material normally used to reinforce appropriate access (e.g. appointments) and health advice

· In addition the lack of cultural understanding of the NHS requires extra support, signposting and often the recalibration of patient expectations

· Some patients have a basic lack of health education - for instance no knowledge of terms that describes cholesterol or calories, or the importance of taking medication correctly.

7.2  Information/Data considerations


Here are some data sources or information that you may wish to consider when trying to define if a population is atypical:

· Evidence of languages spoken and percentage of list

· Percentage of patients requiring an interpreter (recognising that the level of support may decrease over time for some patients as they learn English)

· Consultation rates compared to the average and whether different language groups consult more, and what the reasons may be for this

· Reported average length of consultation

· Demand for interpreting (spoken word) and translation (written word) support services and growth in demand over time.

7.3  Examples of support


The examples cited below are not an exhaustive list. Commissioners and providers can consider these, tailor them to their local area as required and / or decide on other support arrangements that might be appropriate. Where available, documents have been added to The Learning Environment Case Studies pin board.

· Funding that recognises increased consultation times / access
· Education materials available in community languages

· Acknowledgement of costs associated with interpreting, either in contractual payments or a provided service (Local Enhanced Service)

· Public Health support for staff to help manage different needs of patients (e.g. hepatitis B vaccinations)

· Additional training for staff in public heath messaging / realistic health interventions e.g. patient issues surrounding diet, behaviours and expectations of services

· Screening for patients new to the UK for communicable diseases

· Staff training on the use of interpreters particularly recognising where a patient is uncomfortable with the interpreter and knowing what action to take if staff question the quality of the interpreting service

· Bilingual receptionist or in-house interpreting.

7.4  Patient Group Observations


Professional interpreters are the preferred means of communication and may also have knowledge of medical language. In addition, family interpreting may not be appropriate where the procedures or consultations are of a sensitive or intimate subject. Family interpreters may have no, or limited, medical knowledge.

Provided by Samir Jeraj, Race Equality Foundation


[bookmark: _Toc498495516]Conclusion

We hope that this document will enable local commissioners to identify and support the practices that serve these populations in order that patients will continue to receive effective primary care. Further examples of case studies can be submitted to the Primary Care Commissioning Team by e-mail to be shared with colleagues across the country via The Learning Environment.


[bookmark: _Toc498495517]Notes for NHS England commissioners

When discussing this topic locally, please be aware that you may need to review equalities and health inequalities and the 13Q duty to consult. Copies of supporting documents completed for this project are available in the project files. Please contact the Primary Care Commissioning Team for more details by e-mailing england.primarycareops@nhs.net or calling 0113 825 1244 (NHSE PCC Team use: the files are kept here on the shared drive).


[bookmark: _Toc498495518]10 Scheduled update

This document is not scheduled to be updated. Further examples of local initiatives or case studies will be added to The Learning Environment website as they become available.
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