21 August 2017

Wellington House
133-155 Waterloo Road
London SE1 8UG
T: 020 3747 0000
E: nhsi.enquiries@nhs.net
W: improvement.nhs.uk

By email

Dear
Request under the Freedom of Information Act 2000 (the “FOI Act”)
I refer to your email of 24 July 2017 in which you requested information under the FOI Act
from NHS Improvement. Since 1 April 2016, Monitor and the NHS Trust Development
Authority “NHS TDA” are operating as an integrated organisation known as NHS
Improvement. For the purposes of this decision, NHS Improvement means both Monitor and
the NHS TDA.
Your request
You made the following request:
I would like to see a copy of the agendas, minutes and papers submitted to the last three
meetings of NHS Improvement's Controls Group.
Decision
NHS Improvement holds the information that you have requested.
NHS Improvement has decided to withhold some of the information that it holds on the basis
of the applicability of the exemptions in sections 21, 22, 36, 40 and 43 of the FOI Act as
explained in detail below.
The attached Annex sets out the details of the relevant information that we hold and whether
that information is to be disclosed (in whole or in part) or withheld from disclosure. Where
information is being withheld, we have identified in the Annex those exemptions which we
consider to be relevant, being one or more of the above sections.
Where we are able to disclose information to you, it will be provided to you electronically as
identified by the document number in the Annex. The application of exemptions to the
information referred to in the Annex is explained in the following paragraphs.
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Section 21 – Information accessible by other means
Where indicated in the Annex, we consider that the withheld information is exempt from
disclosure under section 21 of the FOI Act, on the grounds that the information is reasonably
accessible by other means.
Information about the procurement for a supplier of the Data Analytic Hub is publicly
available and can be found here.
Information about the development of the patient safety incident management system
(DPSIMS) project is also publicly available and can be found here. Information about the
procurement of a supplier for the Alpha Phase of the DPSIMS project can be found here.
Section 22 – Information intended for future publication
Where indicated in the Annex, we consider that the withheld information is exempt from
disclosure under section 22 of the FOI Act, on the grounds that the information is intended
for future publication.
This includes information about NHS Improvement’s budgetary responsibility policy (such as
expenditure approval limits) and information about future procurement opportunities.
Opportunities for digital projects are published on the Digital Marketplace. NHS Improvement
also advertises procurement opportunities on Contracts Finder.
Some of the requested information also includes information about payments of over
£25,000 being made to suppliers during April and May 2017 which will be published as part
of NHS Improvement’s expenditure data in due course.
This exemption is an absolute exemption and consideration of the public interest in
disclosure is not required.
Section 36(2) – Prejudice to the effective conduct of public affairs
Where indicated in the Annex, we consider that information is exempt from disclosure under
section 36(2) of the FOI Act. It is the opinion of NHS Improvement’s qualified person, its
Chief Executive (Jim Mackey), that disclosure of this information would be likely to inhibit the
free and frank provision of advice and/or the free and frank exchange of views for the
purposes of deliberation and would otherwise prejudice, or be likely to prejudice, the
effective conduct of public affairs (section 36(2)(b) and (c)).
The information being withheld consists of internal advice and deliberations about
businesses cases and requests for expenditure submitted to NHS Improvement’s Controls
Group committee, spending levels and information about requests for expenditure approval
from the Department of Health. NHS Improvement’s Controls Group committee must be able
to freely exchange information, to engage in frank discussions with, and to receive advice
from its advisers about matters relating to expenditure, including requests for approval from
the Department of Health, and other commercial matters, including current and potential
future procurement activities, without concern that the detail of those discussions will be
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disclosed. That is, public authorities must be afforded a safe space within which to deliberate
and discuss matters before making a decision. If this material were published, it would be
likely to restrict the candour and frankness with which similar future discussions would be
conducted, as individuals would be concerned about the possibility that those views and
discussions would be made public. The result would be to reduce the quality of discussion
provided in such cases and an adverse impact on the ability of NHS Improvement to carry
out its functions.
The application of the public interest test to this exemption is set out below.
Section 40 – Personal Information
Where indicated in the Annex, we consider that the withheld information is exempt from
disclosure under section 40 of the FOI Act, on the grounds that the information constitutes
personal data (for example, the names of junior, inward facing members of staff and other
individuals).
We do not consider that the disclosure of this information would amount to a fair processing
of the personal data and therefore consider that such disclosure would amount to breach of
the data protection principles. Accordingly, where documents containing such information
have been disclosed, the names of individuals have been redacted where necessary.
This exemption is an absolute exemption and consideration of the public interest in
disclosure is not required.
Section 43(2) – commercial interests
Where indicated in the Annex, we consider that the withheld information is exempt from
disclosure under section 43(2) of the FOI Act, on the grounds that its disclosure would,
would be likely to, prejudice the commercial interests of NHS Improvement.
Some of the information requested includes commercially sensitive information about current
procurement opportunities, future procurement plans, and . There is a real risk that
disclosure of this information would, or would be likely, prejudice or harm NHS
Improvement’s commercial interests and bargaining position when inviting tenders and
negotiating with potential suppliers.
The application of the public interest test to this exemption is set out below.
Public interest test
Sections 36 and 43 are qualified exemptions and therefore require that a public interest test
be carried out to determine whether the exemptions should be maintained. NHS
Improvement’s view is that, on balance, the public interest in maintaining these exemptions
outweighs the public interest in disclosure.
We have considered the public interest in transparency and openness about decisions and
discussions relating to spending by NHS Improvement as a public authority and its
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procurement activities. NHS Improvement already publishes information about its
expenditure in its annual report and accounts. Information about our organisation objectives
and work programme is published in our business plan. NHS Improvement also publishes
monthly data on expenditure over £25,000 here and advertises procurement opportunities
on Contracts Finder and the Digital Marketplace (for digitial projects).
We have also considered the strong public interest in NHS Improvement’s Controls Group
being able to hold free and frank discussions about expenditure and other commercial
decisions, including current and future procurement opportunities, and receive advice on
those decisions, without concern that the detail of those discussions will be disclosed.
Taking into account these considerations and, in particular, the significant amount of
information publicly available about NHS Improvement’s expenditure and procurement
activities, our decision is that the balance of public interest is best served by withholding the
relevant information.
Review rights
If you consider that your request for information has not been properly handled or if you are
otherwise dissatisfied with the outcome of your request, you can try to resolve this informally
with the person who dealt with your request. If you remain dissatisfied, you may seek an
internal review within NHS Improvement of the issue or the decision. A senior member of
NHS Improvement’s staff, who has not previously been involved with your request, will
undertake that review.
If you are dissatisfied with the outcome of any internal review, you may complain to the
Information Commissioner for a decision on whether your request for information has been
dealt with in accordance with the FOI Act.
A request for an internal review should be submitted in writing to FOI Request Reviews,
NHS Improvement, Wellington House, 133-155 Waterloo Road, London SE1 8UG or by
email to nhsi.foi@nhs.net.
Publication
Please note that this letter and the attached information will shortly be published on our
website. This is because information disclosed in accordance with the FOI Act is disclosed to
the public at large. We will, of course, remove your personal information (e.g. your name and
contact details) from the version of the letter published on our website to protect your
personal information from general disclosure.
Yours sincerely,
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Jessica Dahlstrom
Head of Governance
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ANNEX
No.

Document description

Decision

FOI Act
exemption(s)

1

Agenda: 8 May 2017 meeting

Disclose in part

Section 40

2

Minutes of 25 April 2017 meeting

Disclose in part

Section 40

3

Action log: 8 May 2017 meeting

Disclose in part

Section 22
Section 40

4

Business case: External development and
support contract for Data Analytic Hub

Disclose in part

Section 21
Section 36
Section 40
Section 43

5

Department of Health business case tracking
(dated 8 May 2017)

Withhold

Section 36

6

Agenda: 19 May 2017 meeting

Disclose in part

Section 40

7

Minutes of 8 May meeting

Disclose in part

Section 36
Section 40

8

Action log: 19 May 2017 meeting

Disclose in part

Section 22

9

Business case: Technology and Data Flexible
Resourcing Model

Disclose in part

Section 22
Section 36
Section 40
Section 43

10

Department of Health business case tracking
(dated 19 May 2017)

Withhold

Section 36

11

Agenda: 14 July 2017 meeting

Disclose in part

Section 40

12

Minutes of 19 May 2017 meeting

Disclose in part

Section 36
Section 40

13

Action log: 14 July 2017 meeting

Disclose in part

Section 36
Section 40
Section 43

14

Business case: Alpha Phase for Development of
the Patient Safety Incident Management System
(DPSIMS)

Disclose in part

Section 21
Section 36
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Section 40
Section 43
15

DH business case tracking (dated 14 July 2017)

Withhold

Section 36

16

Business case and expenditure review

Disclose in part

Section 22
Section 36
Section 40

17

Items circulated in correspondence

Disclose in part

Section 36
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