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THIS AGREEMENT is made 

BETWEEN:

(1)
THE NATIONAL HEALTH SERVICE COMMISSIONING BOARD (operating under the name of NHS England) whose address is Quarry House, Quarry Hill, Leeds, LS2 7UE ("NHS England"); and

(2)
[Insert legal name of Grant Recipient] whose address is [insert address] (the "Grant Recipient").

BACKGROUND

(A)
NHS England is a statutory body established by section 1H of the National Health Service Act 2006 with a statutory power under Section 112 of the National Health Service Act 2006 to provide assistance and support (including financial assistance) to any person providing or proposing to provide primary dental services pursuant to a primary care contract, on such terms as NHS England considers appropriate. 
(B)
The Grant Recipient is a person operating under a primary dental services contract and is providing or proposing to provide a Scheme Payment to a Scheme Beneficiary that has been deemed eligible by NHS England.

(C)
NHS England agrees to make the Grant Funding available to the Grant Recipient and the Grant Recipient accepts the Grant Funding subject to the terms of this Agreement.

AGREED TERMS

1. DEFINITIONS AND INTERPRETATION

1.1 The following words and phrases shall have the following meanings:

	
	

	“2019/20 Pensions Annual Allowance Charge Compensation Scheme”
	NHS England’s scheme, as amended from time to time, relating to compensation for a person subject to a pensions annual allowance charge; 

	“Confidential Information”
	means confidential, commercial, financial, marketing, technical or other information, including (without limitation) information in or relating to intellectual property rights;

	"Effective Date"
	the date of this Agreement; 

	"Environmental Information Regulations"
	means the Environmental Information Regulations 2004;

	"FOIA"
	means the Freedom of Information Act 2000;

	"Grant Funding"
	the total funding for any Grant Payments; 

	"Grant Payment"
	the payment in respect of which the Grant Recipient is eligible and which is calculated and managed pursuant to Clause 3; 

	"Information"
	has the meaning given under section 84 of the FOIA;

	"Prohibited Act" 


	(a)    offering, giving or agreeing to give NHS England any gift or consideration of any kind as an inducement or reward for:

(i) doing or not doing (or for having done or not having done) any act in relation to the obtaining or performance of this Agreement or any other contract with NHS England; or

(ii) showing or not showing favour or disfavour to any person in relation to this Agreement or any other contract with NHS England;

(b)    committing any offence:

(i) under the Bribery Act 2010;

(ii) under legislation creating offences in respect of fraudulent acts; or

(iii) at common law in respect of fraudulent acts in relation to this Agreement or any other contract with NHS England; or

(c)    defrauding or attempting to defraud or conspiring to defraud NHS England;

	"Request for Information"
	has the meaning in the FOIA or any apparent request for information under the FOIA, or the Environmental Information Regulations;

	“Scheme” 
	the 2019/20 Pensions Annual Allowance Charge Compensation Scheme;

	“Scheme Beneficiary”
	means an individual clinician who is eligible to receive the Scheme Payment pursuant to the Scheme; and

	"Scheme Payment"
	a payment which a Scheme Beneficiary is entitled to under, and the amount of which is calculated pursuant to, the Scheme.


1.2 In this Agreement, save where the context requires otherwise, the following words, terms and expressions shall have the meanings given to them below:

1.2.1 words in the singular include the plural and words in the plural include the singular;

1.2.2 the headings and index are inserted for convenience only and shall have no legal effect;

1.2.3 references in this Agreement to any Clause or sub-clause without further designation shall be construed as a reference to the Clause or sub-clause of this Agreement;

1.2.4 references to any statute or statutory provision in this Agreement shall be deemed to refer to those provisions as replaced, amended, extended or re-enacted from time to time whether by instruments, orders, bye-laws, statute or by directive or regulation (which is, in the case of a directive or regulation, intended to have direct application within the United Kingdom and has been adopted by the Council of the European Communities) and all statutory instruments or orders made pursuant to it; and
1.2.5 the words “including” and “in particular” shall be construed so as not to limit the generality of any words or expressions in connection with which they are used.
2. ROLES OF NHS ENGLAND AND THE GRANT RECIPIENT

2.1 In consideration of the Grant Recipient agreeing to comply with the terms of this Agreement, NHS England shall provide the Grant Funding to the Grant Recipient for the purpose of assisting the Grant Recipient in providing Scheme Payment(s) subject to and in accordance with the terms of this Agreement.
2.2 The Parties to this Agreement acknowledge and agree that all persons that constitute the Grant Recipient shall be jointly and severally liable for the obligations of the Grant Recipient in this Agreement.

2.3 The Grant Recipient warrants to NHS England that it has full power and authority to enter into this Agreement. Such warranty is given on the Effective Date and repeated on every day until this Agreement terminates or expires. 

3. Payment of Grant Funding

3.1 The Parties acknowledge that:

3.1.1 the exact amount of the Grant Funding is not known at the Effective Date; and 
3.1.2 the exact amount of the Grant Funding will only be known once all Grant Payments have been calculated.

3.2 Subject to Clauses 3.3 to 3.6, the exact amount of a Grant Payment will be an amount equal to the Scheme Payment to which it relates and the Parties acknowledge that this will not be known until the Scheme Payment is calculated.   
3.3 The Grant Recipient must not take (or omit to take) any voluntary action which, in the opinion of NHS England, leads to: 

3.3.1 a Scheme Payment being accounted for as profit in respect of a Scheme Beneficiary in any particular year, leading to a National Insurance Contribution charge arising (i.e. Grant Payments are expected to be accounted for as income and Scheme Payments as expenses in the same tax year, without an additional taxable profit arising for the Grant Recipient’s practice in any particular year); or

3.3.2 a Grant Payment and/or any related subsequent Scheme Payment being accounted for in such a manner which directly or indirectly leads to a failure to reasonably mitigate any associated tax liability arising in respect of any such payment.
3.4 Where the Grant Recipient is in breach of Clause 3.3, the amount of the relevant Grant Payment will not include an amount equal to the National Insurance Contribution charge. 

3.5 The Parties expressly agree that to ensure maximum efficiency and to avoid incurring unnecessary transactional costs, the Grant Recipient authorises NHS England to:

3.5.1 provide the Grant Funding directly to NHS Business Services Authority on behalf of the Grant Recipient; and 

3.5.2 arrange for NHS Business Services Authority to pay the Scheme Payment on behalf of the Grant Recipient to the Scheme Beneficiary. 
3.6 The Parties agree that where NHS England has complied with Clauses 3.5.1 and 3.5.2 and the Grant Funding has been provided to the Scheme Beneficiary, NHS England is not required to make any payment pursuant to this Agreement directly to the Grant Recipient. 
4. Withholding, Suspending and Repayment of Grant Funding

4.1 Without prejudice to NHS England's other rights and remedies, NHS England may at its absolute discretion withhold or suspend, temporarily or permanently, payment of all or any part of the Grant Funding and/or recover from the Grant Recipient all or part of the Grant Funding if:

4.1.1 NHS England, acting on behalf of the Grant Recipient, has incorrectly instructed NHS Business Services Authority to make a Scheme Payment either as a result of an administrative error or otherwise (including, without limitation, situations where an incorrect sum of money has been paid). The Parties agree that the Grant Recipient authorises NHS England to arrange for NHS Business Services Authority to act on behalf of the Grant Recipient to seek recovery of any such incorrectly paid amount directly from the Scheme Beneficiary and for NHS Business Services Authority to pay any recovered amount to NHS England. Where any amount is recovered and paid to NHS England in this way, this is deemed to be a repayment by the Grant Recipient to NHS England under this Clause 4; 
4.1.2 the Grant Recipient commits or committed a Prohibited Act; or
4.1.3 the Grant Recipient has:

(a) acted dishonestly or negligently at any time in relation to the Grant Funding; or
(b) taken any actions in relation to the Grant Funding which, in the reasonable opinion of NHS England, bring or are likely to bring NHS England's name or reputation into disrepute.
4.2 Where Clause 4.1 applies and NHS England decides to recover Grant Funding:

4.2.1 NHS England may, in its absolute discretion, recover from the Grant Recipient up to 100% of the amount of Grant Funding; 

4.2.2 NHS England will inform the Grant Recipient of the reason(s) for the recovery and the amount of recovery; and
4.2.3 NHS England may, in its absolute discretion require the Grant Recipient to pay to NHS England an equivalent sum within three (3) months after NHS England informs the Grant Recipient of the reasons and the amount pursuant to Clause 4.2.2.
4.3 Where:

4.3.1 NHS England is satisfied (acting reasonably) that the Grant Recipient is in breach of Clause 3.3 such that an associated tax liability has arisen in respect of any Grant Payment or Scheme Payment; and

4.3.2 NHS England is liable to make good any such liability, 

then, on written demand by NHS England to the Grant Recipient, the Grant Recipient will pay to NHS England the amount of any such liability within three (3) months of such demand. 
4.4 Where NHS England requires the Grant Recipient to pay a sum pursuant to Clause 4.2.3 or 4.3, the Grant Recipient will pay such sum in the timescale set out in Clause 4.2.3 or 4.3 respectively. 

4.5 This Clause 4 shall survive the expiry or earlier termination of this Agreement for any reason.

5. Confidentiality
5.1 Subject to the remaining provisions of this Clause 5 any information or documents received by either Party from the other as a consequence of this Agreement and identified as such shall be treated as Confidential Information. Such Confidential Information is provided by the Parties to each other for the purposes of regulating the relationship between the Parties and ensuring compliance with this Agreement, and for no other purpose.

5.2 Neither Party shall, either during the term of this Agreement or after termination of this Agreement, disclose or use Confidential Information other than in accordance with this Agreement or with the written consent of the other Party. 

5.3 The obligations of confidentiality and other obligations in this Clause 7 shall not extend to any matter which either Party can show:

5.3.1 is in, or has become part of, the public domain other than as a result of a breach of the obligations of confidentiality under this Agreement; 

5.3.2 was in its written records prior to the Effective Date and which is not Confidential Information; 

5.3.3 was independently disclosed to it by a third party entitled to disclose the same; or

5.3.4 was required to be disclosed to its professional representatives or advisers or as may be required by law (including compliance with the FOIA) or any legal or regulatory authority.

6. Freedom of Information

6.1 Nothing in this Agreement shall prevent NHS England from disclosing any Information which NHS England in its absolute discretion considers it is required to disclose in order to comply with the FOIA and/or the Environmental Information Regulations and any other statutory requirements whether or not existing at the date of this Agreement, and NHS England reserves the right to make such disclosure without reference to the Grant Recipient.
6.2 If NHS England shall at any time notify the Grant Recipient that it has received a Request for Information in respect of which NHS England requires the Grant Recipient's assistance, then:
6.2.1 the Grant Recipient shall at its own cost provide and procure that both it and the Scheme Beneficiary provide all necessary assistance required by NHS England in order to allow NHS England to comply with the Request for Information within the period or periods when it is obliged to respond to the Request for Information;
6.2.2 without limitation to the foregoing the Grant Recipient shall at its own cost within five (5) working days of request supply and procure that both it and the Scheme Beneficiary supply to NHS England such Information and documents requested by NHS England in such form as reasonably prescribed by NHS England; and
6.2.3 the Grant Recipient shall ensure that all Information produced in relation to this Agreement is retained for disclosure and shall permit NHS England to inspect such records as required from time to time.
6.3 In the event that the Grant Recipient shall at any time receive any Request for Information relating to this Agreement or any activities or business of NHS England then:
6.3.1 the Grant Recipient shall supply the Request for Information to NHS England within ten (10) working days of receipt;
6.3.2 NHS England shall be responsible for determining in its absolute discretion as to whether such Information is obliged to be disclosed; and

6.3.3 the Grant Recipient shall not respond to the Request for Information or disclose any such Information without the prior written consent of NHS England (such consent not to be unreasonably withheld).

7. Limitation of Liability

7.1 NHS England accepts no liability for any consequences, whether direct or indirect, that may occur as a result of the use of the Grant Funding by the Grant Recipient.
8. Termination

8.1 This Agreement has effect from the Effective Date.

8.2 This Agreement will, unless terminated earlier in accordance with this Clause 8, expire on the day after any and all Scheme Beneficiaries, to whom NHS Business Services Authority has made one or more Scheme Payments on behalf of the Grant Recipient, are no longer eligible to receive a Scheme Payment.
8.3 Subject to Clause 9.2, this Agreement will automatically terminate without notice by any Party if NHS England no longer has the power to make a payment pursuant to section 112 of the NHS Act 2006.
8.4 A Party has the right at any time by notice in writing to the other Party to terminate this Agreement if:

8.4.1 (save in relation to a bona fide reorganisation, reconstruction or amalgamation whilst solvent) any order is made or a resolution is passed for the winding up of the other Party, or if an administrative order is made in respect of the other Party or if an administrator or a receiver or an administrative receiver or other similar officer is appointed in respect of the other Party or all or any of its assets, or if the other Party is unable to pay its debts as they fall due or if any voluntary arrangement is proposed under Section 1 of the Insolvency Act 1986 in respect of the other Party;
8.4.2 the other Party has been made bankrupt or is the subject of a bankruptcy restrictions order or an interim bankruptcy restrictions order under Schedule 4A to the Insolvency Act 1986, or is subject to a moratorium period under a debt relief order under Part VIIA of the Insolvency Act 1986 or is the subject of a debt relief restrictions order or an interim debt relief restrictions order under Schedule 4ZB to the Insolvency Act 1986, or has made a composition agreement or arrangement with, or a trust deed has been granted for, that Party’s creditors;

8.4.3 the Scheme is withdrawn or no longer has effect;

8.4.4 the other Party commits any irremediable breach of this Agreement; and/or
8.4.5 subject to Clause 5, the other Party commits any remediable serious breach of any of the provisions of this Agreement and fails to remedy such breach within a period of 30 days from the service of a written notice specifying the breach and requiring its remedy.

8.5 Where a Party is allegedly in breach of this Agreement, either Party shall have the right to refer the matter to the dispute resolution procedure pursuant to Clause 13 prior to terminating this Agreement under Clause 8.4.5 unless the Party allegedly in breach of this Agreement fails to comply or indicates it will not comply in any material way with the dispute resolution procedure. 
9. Assignment and Novation

9.1 NHS England may at any time assign, novate, delegate, sub-contract, transfer, charge or otherwise dispose of all or any of its rights and responsibilities under this Agreement.

9.2 If NHS England no longer has the power to make a payment pursuant to section 112 of the NHS Act 2006 and an appropriate governmental department determines that another organisation should undertake the obligations of NHS England set out in this Agreement, then the Grant Recipient shall agree that this Agreement will assign, novate, or otherwise transfer (whichever is relevant) to that other organisation. 

9.3 The Grant Recipient shall not assign, novate, delegate, sub-contract, transfer, charge or otherwise dispose of all or any of its rights and responsibilities under this Agreement, unless otherwise agreed in writing by NHS England, acting reasonably.

10. Variation

This Agreement shall not be capable of being varied, modified or altered, except by the prior written agreement of both Parties.

11. Waiver

No failure or delay by either Party to exercise any right or remedy under this Agreement shall be construed as a waiver of any other right or remedy.

12. Notices

Any notice, request or consent under this Agreement shall be in writing and shall be sufficiently served if sent by electronic mail to the address below of the Party to be served:

	NHS England
	Grant Recipient

	Email: [insert email address]
	Email: [insert]


13. Dispute Resolution Procedure

13.1 In the event that there is a dispute, and all reasonable steps to resolve the dispute have been taken, between the Grant Recipient and NHS England, then the issue should be referred to senior managers of the Parties who have authority to resolve the dispute, or their nominees.
13.2 In the absence of agreement under Clause 13.1, the Parties may seek to resolve the matter through mediation under the CEDR Model Mediation Procedure (or such other appropriate dispute resolution model as is agreed by both Parties). Unless otherwise agreed, the Parties shall bear the costs and expenses of the mediation equally.

14. Governing Law and Compliance

14.1 These terms and conditions are governed by the laws of England and subject to Clause 13 all matters relating to this Agreement will be subject to the exclusive jurisdiction of the courts of England.

14.2 If any provision of these terms and conditions is found by a court or other legitimate body to be illegal, invalid or unreasonable, it will not affect the remaining terms and conditions, which will continue in force.

15. General

15.1 This Agreement constitutes the entire agreement between the Parties relating to its subject matter. Each of the Parties confirms that in entering into this Agreement it has not relied on any statement, representation, warranty, agreement or undertaking of any person (whether a Party to this Agreement or not) other than those expressly set out in this Agreement, and that it will not have any claim, right or remedy arising out of any such statement, representation, warranty, agreement or undertaking.

15.2 Each of the terms herein is distinct and severable from the others and if at any time one or more of such provisions is or becomes invalid, unlawful or unenforceable (whether wholly or to any extent), the validity, lawfulness and enforceability of the remaining provisions (or the same provision to any other extent) shall not in any way be affected or impaired.

15.3 Nothing in this Agreement shall operate to limit or exclude any liability of one of the Parties in respect of a fraudulent misrepresentation made by that Party to the others.

15.4 Neither Party shall act or describe itself as the agent, employee or partner of the other, nor shall it make any commitments on the other's behalf, and nothing in this Agreement is intended to create any agency, partnership or employment relationship.

15.5 Termination or expiry of this Agreement shall not affect any rights, remedies, obligations or liabilities of the Parties that have accrued up to the date of termination or expiry, including the right to claim damages in respect of any breach of the Agreement which existed at or before the date of termination or expiry.

15.6 A person who is not a Party to this Agreement shall not have any rights under the Contracts (Rights of Third Parties) Act 1999 to enforce any term of this Agreement.

15.7 Provisions of this Agreement which expressly or by implication survive termination of the Agreement shall continue in full force and effect.

IN WITNESS OF THE ABOVE the Parties have signed this Agreement on the date written at the head of this Agreement. 
SIGNED by [insert name]



)

for and on behalf of




)

NHS England





)

SIGNED by [insert name of Grant Recipient]
)
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