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1. Introduction 

1. Under the new Health and Care Act 2022 (the 2022 Act), NHS England has 

statutory accountability for oversight of both integrated care boards (ICBs) and 

NHS providers. NHS Improvement (Monitor and the NHS Trust Development 

Authority) has been abolished and NHS England has assumed responsibility for 

carrying out NHS Improvement’s statutory functions, including the regulation of 

NHS providers, the exercise of provider enforcement powers, enforcement powers 

over ICBs in relation to compliance with patient choice provisions, and publishing 

and revising the guidance on the use of those powers.  

2. The current enforcement guidance was issued by Monitor (NHS Improvement) and 

relates primarily to providers. Monitor (NHS Improvement) also issued 

enforcement guidance relating to its oversight role and enforcement powers over 

clinical commissioning groups and NHS England in relation to compliance with 
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patient choice provisions. NHS England intends to issue revised and expanded 

enforcement guidance to ensure alignment with new legislation and its new 

responsibilities arising from the 2022 Act: 

i. The 2022 Act inserts a new section 14Z61 of the NHS Act 2006 to give 

NHS England powers to direct ICBs, transfers NHS Improvement’s 

provider enforcement powers to NHS England, and introduces licensing 

for NHS trusts. 

ii. The NHS Act 2006, as amended by the 2022 Act, also gives NHS England 

powers to oversee and take enforcement action in relation to ICBs’ 

compliance with patient choice provisions. 

iii. Reflecting those responsibilities, and unlike the existing Monitor/NHS 

Improvement enforcement guidance, this revised guidance would not be 

focussed primarily on enforcement in relation to providers.   

3. The revised enforcement guidance would describe NHS England’s intended 

approach to using its enforcement powers, including by setting out the use of 

powers to direct an ICB and the licence enforcement mechanisms that apply to 

foundation trusts, NHS trusts, licensed independent providers of NHS services, 

and licensed NHS controlled providers. It explains the regulatory and statutory 

processes in the event of enforcement action and subsequent rights of appeal, 

including: 

i. when NHS England may decide to take action, and what action it can take; 

ii. how NHS England is likely to decide what kind of sanctions to impose 

using its powers under the 2022 Act; and 

iii. the processes NHS England intends to follow when taking enforcement 

action. 

4. NHS England’s revised enforcement guidance would be published pursuant to: 

i. NHS England’s duty under section 108 of the Health and Social Care 

Act 2012 to publish guidance about the use of its provider enforcement 

powers under the Act; 

ii. NHS England’s duty under section 14Z51 of the NHS Act 2006 to 

publish guidance about the exercise of ICB functions.  

iii. NHS England’s duties, on commencement of the relevant provisions in the 
2022 Act, under section 6G of the NHS Act 2006 to publish guidance about 
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the use of its enforcement powers relating to patient choice; and a 
procedure for entering into patient choice undertakings, under paragraph 2 
of Schedule 1Z1 to the NHS Act 2006.  

5. This document consults on the revised enforcement guidance. 

2. The proposed changes 

Summary of the proposed changes 

6. The proposed revisions to the enforcement guidance focus on:  

i. The changes required due to the abolition of Monitor and the NHS Trust 

Development Authority (known as NHS Improvement) and the transfer of 

functions to NHS England. 

ii. Alignment with new legislation and NHS England’s new responsibilities 

under the NHS 2006 and the Health and Social Care Act 2012, as 

amended by the 2022 Act as set out above. Updates to the guidance 

include: 

a. the process for ICB enforcement 

b. removal of references to enforcement action for breach of 

competition rules – competition functions have been removed by 

the 2022 Act 

c. revisions to the language to reflect the change from Monitor to NHS 

England as the regulatory body for NHS foundation trusts, and the 

extension of the provider licence to NHS trusts. 

d. NHS England’s enforcement powers in relation to patient choice 

provisions. 

iii. Alignment with current policy including the NHS Oversight Framework and 

operational best practice, including:  

a. reducing the emphasis on investigations in the event of suspected 

provider licence breach, in line with established practice 

b. removing the ‘prioritisation framework’ that Monitor used to inform 

its decisions on whether or not to begin or continue ongoing cases 

(the framework has since fallen out of use). 

Provider enforcement  

7. The basic processes that NHS England would follow when taking provider 

enforcement action have not changed in the revised enforcement guidance. The 
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revised guidance, however, sets out that NHS England will exercise its 

enforcement powers in line with the principles set out in the NHS Oversight 

Framework, working with and through ICBs wherever possible and with an 

emphasis on systems working together to resolve problems. 

ICB enforcement  

8. NHS England is proposing to introduce a two-tier approach to enforcement that 

reflects: 

i. ICB legislation in relation to patient choice; and 

ii. ensures parity with NHS provider organisations in terms of NHS 

England’s approach to enforcement. 

9. NHS England’s powers to direct ICBs align with the powers NHS England may 

apply to providers that are in breach of their licence conditions (in particular the 

power to impose ‘discretionary requirements’). 

10. The revised enforcement guidance would introduce an ICB undertakings process 

to be applied at a lower threshold than that required for directions (e.g., 

reasonable grounds to suspect that the ICB has failed or is at risk of failing to 

discharge its functions). This is in conjunction with the enforcement provisions 

relating to patient choice provisions and would be aligned with the existing 

provider undertaking process1. 

11. These undertakings would set out the actions the ICB agrees to take to resolve the 

identified issues, in line with the existing provider undertakings process:  

i. ICB undertakings will be agreed by NHS England and the ICB and would 

set out the remedial actions that will be taken to address the specific 

challenges identified. 

ii. By agreeing undertakings, the ICB would be giving a commitment that it will 

comply and carry out the relevant actions. 

3. Responding to the consultation 

12. In so far as the guidance applies to providers and to patient choice provisions, the 

proposals to revise and extend the existing enforcement guidance are subject to 

 
1 These undertakings are non-statutory. For matters relating to patient choice, statutory undertakings may be 
required by NHS England for the ICB in the context of a formal investigation.  
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NHSE’s statutory duties to consult2. Consistent with those duties, we are 

consulting existing and potential licence holders (including NHS trusts), ICBs, the 

Care Quality Commission (CQC) and its Healthwatch England Committee, and 

other system and sector stakeholders. Additionally, we are keen to hear from other 

bodies with an interest in the provision of healthcare in England. An overview of 

the changes made to the enforcement guidance is attached as (Appendix 1).  

13. This consultation document should be read alongside the updated enforcement 

guidance, the 2022/23 NHS Oversight Framework, and the consultation document 

that sets out the proposed changes to the NHS provider licence and guidance for 

NHS-controlled providers. 

14. We are asking those who wish to respond to this consultation to answer the two 

questions below and to send their answers to us using this link. The consultation 

ends on 09 December 2022. Following consultation, the revised NHS enforcement 

guidance will replace and supersede the Monitor enforcement guidance.  

Consultation 

1. To what extent do you agree with the proposed changes to: 

a. introduce a two-tier approach to ICB enforcement that includes an 

undertakings process? 

b. align the enforcement guidance with current policy and operational best 

practice, including reducing the emphasis on investigations and removing 

the prioritisation framework? 

Please explain your reasons.  

2. Please provide any additional comments on how the guidance could be improved. 

 

  

 
2 See section 108 of, and paragraph 9 of Schedule 11 to, the 2012 Act and section 6G of, and paragraph 2 of 
Schedule 1ZA to, the NHS Act 2006. 

https://www.england.nhs.uk/publication/nhs-oversight-framework-22-23/
https://www.engage.england.nhs.uk/consultation/changes-to-the-nhs-provider-licence/
https://www.engage.england.nhs.uk/consultation/nhs-enforcement-guidance/
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Appendix 1: Proposed changes to the enforcement guidance 

Theme Overview of change 

NHS England’s 

statutory 

responsibilities 

With the introduction of the Health and Care Act 2022, the proposed 

guidance reflects the abolition of NHS Improvement and NHS 

England’s new oversight responsibilities for ICBs and providers 

(paragraph 1 of the revised enforcement guidance) 

NHS England has statutory accountability to oversee both ICBs and 

providers, and to intervene when necessary following principles of 

fairness and proportionality (paragraphs 1,2, and 3 of the revised 

enforcement guidance) 

NHS England also has new enforcement powers in relation to ICBs 

and their compliance with patient choice provisions (paragraph 24 and 

25 of the revised enforcement guidance) 

Changes to the existing 

enforcement guidance 

Removal of references to enforcement action for breach of 

competition rules as Monitor’s competition functions were removed by 

the Health and Care Act 2022 (Chapter 1 of the current enforcement 

guidance).  

NHS England’s shift away from rigid application of the ‘prioritisation 

framework’ that Monitor used to inform its decisions on whether or not 

to begin or continue ongoing cases. The framework has since fallen 

out of use and the guidance has been updated to reflect current best 

practice and the legal framework by which NHS England oversees 

ICBs and providers (Chapter 2 of the current enforcement guidance). 

NHS England’s shift away from formal investigations where possible. 

The revised guidance reflects the collaborative process NHS England 

will follow with ICBs and providers when gathering information and 

investigating any concerns (Chapter 4 of the current enforcement 

guidance). 

Additions to the existing 

enforcement guidance 

Inclusion of enforcement relating to NHS trusts, to reflect the 

extension of the provider licence to NHS trusts on commencement of 

relevant provisions under the 2022 Act (paragraph 36 of the revised 

enforcement guidance).   

 Creating guidance to cover enforcement in relation to ICBs as well as 

providers. The proposed revised guidance would include a new 

approach to ICB enforcement that includes the use of undertakings 

entered into by ICBs as the first step of enforcement action. The 

guidance also sets out the options and process for using ICB 

directions (paragraphs 32-35 of the revised enforcement guidance). 

NHS England’s enforcement powers relating to patient choice 

provisions. Monitor had an oversight role and enforcement powers 
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over clinical commissioning groups and NHS England in relation to 

compliance with The National Health Service (Procurement, Patient 

Choice and Competition) (No 2) Regulations 2013 and certain 

provisions in the NHS Standing Rules. Under the Health and Care Act 

2022, when the provisions come into force, NHS England will have a 

similar oversight role and enforcement powers over ICBs in relation to 

compliance with patient choice provisions (paragraph 31 of the revised 

enforcement guidance) 

 


