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[bookmark: _Toc220417382]Executive Summary
On 30 October 2025, Health Transportation Group UK Limited (HTG) asked the Panel to advise on the selection of a provider by NHS Bristol, North Somerset and South Gloucestershire Integrated Care Board (BNSSG) for Planned Outpatients Non-Emergency Patient Transport Services (Planned NEPTS). On 31 October, the Panel received a request regarding the same provider selection process from Bristol Ambulance EMS Limited (BAEMS).
NEPTS involves the provision of free travel to and from outpatient appointments for people whose health conditions, mobility issues or cognitive impairments prevent them from arranging their own transport. BNSSG aims to ensure equitable and accessible NEPTS for all eligible patients in Bristol, North Somerset and South Gloucestershire based on their medical need. Planned NEPTS, which is one of several NEPTS-related services in BNSSG, involves the provision of pre-booked transport for patients.
The current provider selection process for Planned NEPTS, which was a competitive process under the PSR regulations, opened on 2 May 2025. The new contract, which is intended to start on 1 April 2026, has a five year duration with the option of a two year extension and a total value of approximately £38.4 million (excluding VAT).
Eight providers submitted proposals, including EMED Group (EMED), HTG and BAEMS. EMED’s proposal was ranked first (scoring 56.93%), HTG was ranked second (scoring 55.92%) and BAEMS was ranked fourth (scoring 53.11%).
On 2 September 2025, after bids had been evaluated but before the successful bidder was announced, BNSSG received a letter from one of the bidders (referred to in this report as ‘Bidder A’) saying that it had been informed by a “well-placed, senior” individual at BNSSG of the identity of the successful bidder (i.e. EMED). Bidder A also said that this individual had told it that the procurement process had been conducted so as to favour EMED, with a view to BNSSG securing a settlement to ongoing litigation with EMED.[footnoteRef:1] [1:  This report assesses the procurement process and approach followed by BNSSG, including in response to the allegations made in Bidder A's letter. The Panel does not conclude or make any findings on whether the allegations made by any of the parties are factually correct. The Panel notes that the allegations made in Bidder A's letter did not include any suggestion that EMED had sought to unduly influence any decisions made by BNSSG.] 

At a meeting of BNSSG’s Board on 4 September 2025, two days after receiving Bidder A’s letter, and having discussed the content of this letter, BNSSG decided to proceed with awarding the Planned NEPTS contract to EMED. The next day, 5 September, BNSSG announced EMED as the successful bidder.
Following BNSSG’s announcement, BAEMS and HTG both made representations to BNSSG about the provider selection process. BNSSG, having reviewed these representations, told BAEMS and HTG on 28 October 2025 that it had made a further decision to continue with awarding the contract to EMED. BAEMS and HTG subsequently requested the Panel’s advice.
The Panel has assessed whether, given Bidder A’s letter, BNSSG breached the PSR regulations in deciding to proceed with awarding the Planned NEPTS contract to EMED. The Panel has also reviewed several other matters raised by BAEMS and HTG concerning the provider selection process.
Regarding BNSSG’s decision to continue with the award of the Planned NEPTS contract to EMED, the Panel’s view is that BNSSG did not sufficiently assure itself of the integrity of the provider selection process for the Planned NEPTS contract. The Panel is particularly concerned that BNSSG, before deciding to proceed with awarding the contract to EMED, did not ensure that:
(i) all of the issues raised by Bidder A’s letter were identified and considered;
(ii) a sufficiently robust review of these issues was presented to, and/or carried out by, the BNSSG Board; and
(iii) the review was not potentially compromised as a result of not being independent of the staff involved in the provider selection process.
As a result, the Panel’s view is that BNSSG was unable to assure itself that the PSR regulations had not been breached, and as a consequence, the Panel finds that BNSSG breached its obligation under Regulation 4(1)(b) of the PSR regulations to act fairly.
Given this finding, three options are open to the Panel. The Panel may advise that:
· the breach had no material effect on BNSSG’s selection of a provider and it should proceed with awarding the contract as originally intended;
· BNSSG should return to an earlier step in the provider selection process to rectify the issues identified by the Panel; or
· BNSSG should abandon the provider selection process.
The Panel’s view is that, given the possibility that the integrity of the provider selection process was compromised, the breach of the PSR regulations that it has identified has potentially had a material effect on the outcome of BNSSG’s provider selection process.
As a result, the Panel’s advice is that BNSSG should return to an earlier step in the provider selection process to rectify the issues identified by the Panel. In particular, the Panel advises BNSSG to, at a minimum, return to the point at which it received Bidder A’s letter and take further steps to comprehensively assure itself of the integrity of its provider selection process. BNSSG should then take such further steps as are appropriate given the outcome of this assurance process.
Regarding the other issues raised by BAEMS and HTG concerning the provider selection process, the Panel has evaluated these issues to the extent possible given its findings on the integrity of the provider selection process. The Panel recommends that BNSSG take the Panel’s assessment of these issues into account when deciding on the step to which it should return in the provider selection process.
[bookmark: _Toc220417383]Introduction
On 30 October 2025, Health Transportation Group UK Limited (HTG)[footnoteRef:2] asked the Panel to advise on the selection of a provider by NHS Bristol, North Somerset and South Gloucestershire Integrated Care Board (BNSSG)[footnoteRef:3] for Planned Outpatients Non-Emergency Patient Transport Services (Planned NEPTS). On 31 October, the Panel received a request regarding the same provider selection process from Bristol Ambulance EMS Limited (BAEMS).[footnoteRef:4] [2:  HTG is a provider of specialist healthcare transport services. Further information about HTG can be found on its website at https://www.htg-uk.com/. ]  [3:  BNSSG is the statutory body responsible for planning health services for Bristol, North Somerset and South Gloucestershire and managing the budget for these services. Further information about BNSSG can be found on its website at https://bnssg.icb.nhs.uk/. ]  [4:  BAEMS is a provider of emergency and routine medical ambulance services. Further information about BAEMS can be found on its website at https://bristolambulance.co.uk/] 

The Panel accepted both requests on 4 November 2025 in accordance with its case acceptance criteria. These criteria set out both eligibility requirements and the prioritisation criteria the Panel will apply when it is approaching full caseload capacity.[footnoteRef:5] Both HTG’s and BAEMS’ requests met the eligibility requirements. As the Panel was approaching full capacity the requests were also considered against the prioritisation criteria, and both were accepted for review. [5:  The Panel’s case acceptance criteria are available at https://www.england.nhs.uk/commissioning/how-commissioning-is-changing/nhs-provider-selection-regime/independent-patient-choice-and-procurement-panel/.] 

The Panel’s Chair appointed three members to a Case Panel for this review, namely:
· Andrew Taylor, Panel Chair;
· Sally Collier, Case Panel Member; and
· Albert Sanchez-Graells, Case Panel Member.[footnoteRef:6] [6:  Biographies of Panel members are available at https://www.england.nhs.uk/commissioning/how-commissioning-is-changing/nhs-provider-selection-regime/independent-patient-choice-and-procurement-panel/panel-members/.] 

The Case Panel’s review has been carried out in accordance with the Panel’s Standard Operating Procedures (“procedures”).[footnoteRef:7] [7:  The Panel’s Standard Operating Procedures are available at https://www.england.nhs.uk/commissioning/how-commissioning-is-changing/nhs-provider-selection-regime/independent-patient-choice-and-procurement-panel/.] 

This report provides the Panel’s assessment and advice to BNSSG and is set out as follows:
· Section 3 briefly describes the role of the Panel;
· Section 4 sets out the background to the Panel’s review, including the events leading up to, and including, the provider selection process;
· Section 5 sets out the concerns raised by HTG and BAEMS;
· Section 6 summarises the provisions of the PSR regulations relevant to this review;
· Section 7 sets out the Panel’s assessment of BNSSG’s response to Bidder A’s letter; and
· Section 8 sets out the Panel’s assessment of other issues concerning the provider selection process.[footnoteRef:8] [8:  The Panel’s advice is provided under paragraph 23 of the PSR Regulations and takes account of the representations made to the Panel prior to forming its opinion.] 

The Panel thanks BNSSG, HTG and BAEMS for their assistance and cooperation during this review.
[bookmark: _Toc220417384]Role of the Panel
The Provider Selection Regime (PSR) for NHS and local authority commissioning of health care services came into force on 1 January 2024 with the adoption of the PSR regulations.[footnoteRef:9] The PSR provides relevant authorities (i.e. commissioners) with greater flexibility in their selection of health care services providers.[footnoteRef:10] [9:  The PSR regulations, issued under the Health and Care Act 2022, are formally known as the Health Care Services (Provider Selection Regime) Regulations 2023.]  [10:  The PSR Regulations are available at https://www.legislation.gov.uk/uksi/2023/1348/contents/made and the accompanying statutory guidance is available at NHS England, The Provider Selection Regime: statutory guidance, https://www.england.nhs.uk/long-read/the-provider-selection-regime-statutory-guidance/] 

The Panel’s role is to act as an independent review body where a provider has concerns about a commissioner’s provider selection decision. Panel reviews only take place following a commissioner’s review of its original decision.
For each review, the Panel’s assessment and advice is supplied to the commissioner and the potential provider that has requested the Panel’s review. It is also published on the Panel’s webpages. The commissioner is then responsible for reviewing its decision in light of the Panel’s advice.
[bookmark: _Toc220417385]Background to this review
NEPTS involves the provision of free travel to and from outpatient appointments for people whose health conditions, mobility issues or cognitive impairments prevent them from arranging their own transport. BNSSG aims to ensure equitable and accessible NEPTS for all eligible patients in Bristol, North Somerset and South Gloucestershire based on their medical need.[footnoteRef:11] Planned NEPTS, which is one of several NEPTS-related services in BNSSG, involves the provision of pre-booked transport for patients. [11:  BNSSG, Presentation to the Panel, 15 December 2025.] 

This section describes the events leading up to BNSSG’s current provider selection process for Planned NEPTS (Section 4.1), and the key steps in the current provider selection process (Section 4.2).
[bookmark: _Toc220417386]4.1 Events leading up to the current provider selection process
[bookmark: _Ref218517561][bookmark: _Ref218261966]In early 2023, BNSSG carried out a competitive procurement for four NEPTS-related contracts[footnoteRef:12] under the Public Contracts Regulations 2015 (PCR 2015). The contracts were for Planned NEPTS, Ad Hoc NEPTS, a Patient Transport Hub and a Haemodialysis Taxi Service.[footnoteRef:13] [12:  Within its commissioning exercise, BNSSG referred to these NEPTS contracts as “Lots”, namely Lot 1 Haemodialysis taxi service, Lot 2 Planned NEPTS, Lot 3 Patient transport hub, and Lot 4 Ad hoc NEPTS. BNSSG, Response to Panel questions, 22 December 2025  ]  [13:  Ad Hoc NEPTS provides patient transport services that are arranged on the day rather than pre-booked. (This service was established when a previous provider was encountering challenges in running Planned and Ad Hoc NEPTS together as part of the same service.) The Patient Transport Hub promotes access to healthcare provision for qualifying patients through NHS funded transport services. The Haemodialysis Taxi Service is a specialist patient transport service for haemodialysis patients (BNSSG, Response to Panel questions, 22 December 2025 and BAEMS, Panel meeting, 5 December 2025).] 

Five firms bid for the Planned NEPTS contract, including HTG, BAEMS, EMED Group (EMED)[footnoteRef:14] and Savoy Ventures Limited (SVL).[footnoteRef:15] SVL was the successful bidder, with EMED ranked second, HTG ranked third and BAEMS ranked fifth. BAEMS was awarded the Patient Transport Hub contract and University Hospitals Bristol and Weston NHS Foundation Trust (UHBW) was awarded the Ad Hoc NEPTS contract.[footnoteRef:16] [14:  EMED is a provider of specialist transport services to health and social care services. Further information can be found on its website at https://www.emedgroup.co.uk/.]  [15:  SVL was a provider of emergency and non-emergency ambulance services.]  [16:  The Haemodialysis Taxi Service is not listed here as it is not relevant to this report.] 

[bookmark: _Ref216870215][bookmark: _Ref219881087]In July 2023, EMED challenged BNSSG’s decision to award the Planned NEPTS contract to SVL, alleging breaches of PCR 2015, and as at the time of this report EMED’s legal claim remains unresolved.
[bookmark: _Ref219915770]Notwithstanding EMED’s claim, SVL started providing Planned NEPTS on 1 August 2024. BAEMS told the Panel that soon afterwards, in response to a request from SVL, it started supporting the delivery of Planned NEPTS and was soon supplying 50% of the crews used for the service.[footnoteRef:17] Less than a month after the contract started, on 27 August 2024, SVL notified BNSSG that it would cease trading, and went into administration on 30 August 2024. [17:  Panel meeting with BAEMS, 5 December 2025.] 

[bookmark: _Ref216870218]To ensure continuity in Planned NEPTS, BNSSG put in place a temporary arrangement with UHBW, the successful bidder for the Ad Hoc NEPTS contract.[footnoteRef:18] BAEMS told the Panel that as it was a sub-contractor to UHBW for Ad Hoc NEPTS[footnoteRef:19] it continued to be involved in delivering Planned NEPTS.[footnoteRef:20] As a result, BAEMS was central to the provision of NEPTS in BNSSG, running the Patient Transport Hub and providing both Planned and Ad Hoc NEPTS as a sub-contractor to UHBW. [18:  I.e. the contract for Lot 4 (see paragraph 26) which BNSSG had awarded to UHBW in 2023. BNSSG, Response to Panel questions, 22 December 2025. ]  [19:  BAEMS, Panel meeting, 5 December 2025.]  [20:  Panel meeting with BNSSG, 15 December 2025.] 

[bookmark: _Ref219915771]BNSSG formalised the temporary arrangement for Planned NEPTS by awarding UHBW an 18 month contract, commencing 1 October 2024, under the urgent award provisions of the PSR regulations.[footnoteRef:21] EMED challenged this contract award decision, but discontinued its challenge in November 2024. [21:  BNSSG, Contract award notice on Find a Tender Service, 1 October 2024.] 

[bookmark: _Toc220417387]4.2 The current provider selection process
The current provider selection process for Planned NEPTS, which was a competitive process under the PSR regulations, formally commenced on 2 May 2025. The new contract, which is intended to start on 1 April 2026, has a five year duration with the option of a two year extension and a total value of approximately £38.4 million (excluding VAT).[footnoteRef:22] [22:  BNSSG, Contract Notice, 2 May 2025.] 

[bookmark: _Ref219916731]Eight providers submitted proposals, including EMED, HTG and BAEMS. EMED’s proposal was ranked first (scoring 56.93%), HTG was ranked second (scoring 55.92%) and BAEMS was ranked fourth (scoring 53.11%).[footnoteRef:23] [23:  Two bidders failed initial completeness and compliance checks and their bids were not evaluated further.] 

[bookmark: _Ref218681947][bookmark: _Ref219124347][bookmark: _Ref219453181][bookmark: _Ref218515164][bookmark: _Ref215832710]On 2 September 2025, after bids had been evaluated but before the successful bidder was announced, BNSSG received a letter from one of the bidders [][footnoteRef:24] (referred to in this report as ‘Bidder A’) saying that it had been informed by a “well-placed, senior” individual at BNSSG of the identity of the successful bidder (i.e. EMED). Bidder A also said that this individual had told it that the procurement process had been conducted so as to favour EMED, with a view to BNSSG securing a settlement to ongoing litigation with EMED (see paragraph 28).[footnoteRef:25] [24:  These words have been excised from the report on the basis that the Panel has reasonable grounds to consider that they may be commercially confidential]  [25:  BNSSG, Letter to the Panel, 19 December 2025. ] 

At a meeting of BNSSG’s Board on 4 September 2025, two days after receiving Bidder A’s letter, BNSSG decided to proceed with awarding the Planned NEPTS contract to EMED.[footnoteRef:26] [26:  BNSSG, Closed BNSSG Board Minutes, 4 September 2025.] 

The following day, 5 September 2025, BNSSG announced EMED as the successful bidder, following which HTG and BAEMS both made representations to BNSSG about the provider selection process. A chronology of events in relation to these representations is set out in the table below.
	Date
	Event

	12 Sep 2025
	BAEMS wrote to BNSSG requesting disclosure of scoring material, as well as the names of individuals involved in ongoing litigation with EMED.

	15 Sep 2025
	BNSSG provided further information to BAEMS in response to its information request.

	15 Sep 2025
	HTG submitted representations to BNSSG setting out its concerns regarding the provider selection process and requesting information.

	17 Sep 2025
	BAEMS submitted representations to BNSSG setting out its concerns regarding the provider selection process.

	25 Sep 2025
	BNSSG provided further information to HTG in response to its information request.

	2 Oct 2025
	HTG, having reviewed the information supplied by BNSSG, submitted further representations and requested additional information.

	7 Oct 2025
	BNSSG responded to HTG’s request for additional information, sharing further documents and inviting HTG to provide any further representations by midnight on 10 October 2025.

	9 Oct 2025
	HTG, having reviewed BNSSG’s response to its additional information requests, submitted further representations to BNSSG.

	28 Oct 2025
	BNSSG responded to HTG’s and BAEMS’ representations and communicated its further decision to continue with the contract award to EMED, as originally intended.



On 28 October 2025, BNSSG told BAEMS and HTG of its further decision to continue with the contract award to EMED. On 30 October 2025, HTG asked the Panel to review BNSSG’s provider selection process, and on 31 October 2025 BAEMS requested the same. The Panel accepted both requests on 4 November 2025. On being made aware of the Panel’s acceptance decision, BNSSG confirmed that it would hold the standstill period open for the duration of the Panel’s review.
[bookmark: _Toc220417388]Representations by HTG and BAEMS
[bookmark: _Ref215576957]This section sets out HTG’s and BAEMS’ concerns about BNSSG’s provider selection process for Planned NEPTS in Bristol, North Somerset and South Gloucestershire, as summarised in their representations to the Panel.
[bookmark: _Toc220417389]5.1 Representations by HTG
[bookmark: _Ref216872950]HTG’s concerns, as set out in its representations to the Panel, were as follows:
“This procurement arises in the context of a considerable dispute concerning a previous procurement for these services. EMED, the alleged successful bidder in the current procurement, previously operated this same service over seven years to 2024 and HTG understands that their performance was sub-standard. The ICB undertook a procurement for the service that ended in 2023 with a contract award to SVL to commence in the summer of 2024. EMED issued Court proceedings against the authority in relation to this decision. Upon commencing the service in the summer of 2024, SVL entered insolvency within a month, and the authority awarded a step-in contract to a third party. EMED duly brought further legal proceedings in relation to this decision.
“This current procurement therefore arises against a backdrop of EMED having pursued substantial litigation against the ICB. The subsequent manner in which the current procurement has been conducted and scored leads HTG to conclude that the procurement has not been a fair or well-managed process and that it has seemingly been infected by manifest unfairness and a desire to award a contract to EMED, perhaps fuelled by a wish to avoid further litigation.
“A somewhat novel way in which the procurement has been infected is the use by the ICB of abnormally low character limits for responses to scored quality questions. Broadly speaking, the ICB has halved the number of characters available for bidders to use to respond to such questions when compared to the procurement process run in 2023 meaning that character limits of between only 4,200 and 8,400 were available to bidders when answering scored quality questions that were often complex and multi-faceted. Whilst such character limits applied equally to all bidders, any incumbent provider (which in this case is EMED, given it operated the service to 2024) is at an obvious advantage to all other bidders as it has intimate knowledge of the key issues facing the service.
“In addition, having imposed abnormally low character limits for the scored quality questions, the ICB has exhibited manifest unfairness by seeking to criticise HTG (and, it is assumed, other bidders) for a lack of detail in relation to responses to certain, complex questions.
“HTG also maintains that irrational decisions and/or manifest errors have been made by the ICB over and above the issue of abnormally low character limits in the scoring of HTG's response to specific scored quality questions. HTG also avers that the ICB has committed breaches of the Invitation to Tender and the Regulations by unlawfully allowing EMED to modify its response to questions and/or amend its bid. This resulted in EMED being awarded a higher score in the procurement than it should have.
“Ultimately, HTG avers that the ICB has breached Regulation 4(b)[footnoteRef:27], because the procurement has not been undertaken fairly, and Regulation 11(5), because the ICB has not assessed offers received in accordance with the contract or framework award criteria.” [27:  The correct reference should be to Regulation 4(1)(b).] 

[bookmark: _Toc220417390]5.2. Representations by BAEMS
[bookmark: _Ref216869970]BAEMS’ concerns, as set out in its representations to the Panel, were as follows:
“The allegation of conflict of interest
“The ICB itself faced a potential conflict (because it was involved in litigation with the successful tenderer, EMED Group) but did not manage that conflict appropriately as in order to do so the decision makers should have been independent of the ICB itself. To compound that issue, the decision to reject the allegation of conflict should itself have been made by individuals who were independent of the ICB, but it was not. The ICB's responses on this point are wrong in law.
“The allegation of bias
“This is a separate allegation, arising not under the 2023 Regulations but under the common law. A public body has a duty to avoid bias or the appearance of bias in its decision making. The test for apparent bias is set out in Magill vs Porter [2001] UKHR 67, which provides: "The question is whether the fair-minded and informed observer, having considered the facts, will conclude that there was a real possibility that the Tribunal was biased". For the reasons set out above there was a real possibility that the ICB will have been biased in its decision making, and therefore the decision to award the contract should have been made by individuals other than the ICB. Otherwise, the appearance of bias was not avoided, and the decision making was unfair.
“Exclusion of relevant material
“Regulation 11 of the 2023 Regulations provides that the Authority should determine the contract or framework award criteria taking into account the key criteria and applying the basic criteria. The 2023 regulations do not provide that relevant material should be excluded from consideration by the assessors. In spite of this the ITT at C.5.1 provides that no prior information or knowledge of bidders will be used, unless the information provided by a bidder is known to be false or inaccurate, and the Guidance for assessors prohibits them from using previous experience of dealing with the bidder. Excluding relevant material or previous experience in this manner is not consistent where the requirement to improve the quality and efficiency of the services, and to act transparently, fairly and proportionately.
“Unfair advantage
“It is alleged that during the Disclosure process in the litigation referred to above EMED will have obtained material that gave them an unfair advantage in the Procurement. In response the ICB say that (i) any such material is irrelevant as it does not relate to the current Procurement and (ii) any such material would not prove a material advantage to EMED in any event. Point (i) is incorrect; the material disclosed is directly relevant to the current Procurement process, as it gave EMED a "behind the scenes" insight into the way in which all such bids are assessed. Point (ii) is in effect the same as point (i), as the ICB considers the material disclosed did not give an unfair advantage as the current procurement is "entirely independent of any previous PTS procurement". This does not properly address the point being made.
“Errors in scoring
“The second example given was that it was factually incorrect to say that BAEMs did not include "Whole Time Equivalent Numbers" in their organisational chart. The ICB has addressed a different issue – that BAEM's response was limited and could only be given a score of 1. That does not address the allegation properly.”
[bookmark: _Toc220417391]PSR regulations relevant to this review
In its representations to the Panel, HTG suggested that BNSSG breached the PSR regulations in relation to the general requirements on commissioners (as set out in Regulation 4), the processes to be followed (as set out in Regulation 6), and the steps that commissioners must follow when using the competitive process (as set out in Regulation 11).
BAEMS’ representations additionally suggested that BNSSG breached the PSR regulations in relation to the requirements regarding the management of conflict of interests (as set out in Regulation 21).
Those parts of the PSR regulations most relevant to this review are set out below:
· Regulation 4 sets out the general requirements on commissioners when selecting a provider of health care services. This states that “(1) When procuring relevant health care services, a relevant authority must act – (a) with a view to (i) securing the needs of the people who use the services; (ii) improving the quality of the services; and; (iii) improving the efficiency in the provision of the services; and (b) transparently, fairly and proportionately.”
· Regulation 6 sets out the appropriate process commissioners must follow when procuring a relevant health care service to which the PSR regulations apply. This states that “(7) Where (a) the relevant authority is not required to follow Direct Award Process A or Direct Award Process B, and (b) neither paragraph (5) nor (6) applies,[footnoteRef:28] the relevant authority must follow the Competitive Process”. [28:  Paragraph 6(5) sets out the conditions under which the relevant authority may follow Direct Award Process C, while paragraph 6(6) sets out the conditions under which the relevant authority may follow the Most Suitable Provider Process; such choice being at the discretion of the relevant authority.] 

· Regulation 11 sets out the obligations that apply to commissioners when following the competitive process. It states that “(1) Where the relevant authority follows the Competitive Process, the process is that the relevant authority follows the steps set out in this regulation; (2) Step 1 is that the relevant authority determines the contract or framework award criteria, taking into account the key criteria and applying the basic selection criteria; ... (5) Step 3 is that the relevant authority assesses any offers received in accordance with the contract or framework award criteria ...”
· Regulation 21 sets out the requirements on relevant authorities in relation to the management of conflicts of interest. This states that “(1) A relevant authority must take appropriate measures to effectively prevent, identify and remedy conflicts of interest arising in the conduct of procurement processes under these Regulations. (2) For the purposes of paragraph (1) – (a) the concept of conflicts of interest includes any situation where an individual has, directly or indirectly, a financial, economic or other personal interest which might be perceived to compromise their impartiality and independence in the context of the procurement process, and (b) in particular, any such individual is required to recuse themselves from the decision-making process of that procurement process ...”
Commissioners must also have regard to the Provider Selection Regime Statutory Guidance when arranging services in scope of the PSR regulations (as per s12ZB(5) of the National Health Service Act 2006).[footnoteRef:29] Reference is made to relevant provisions of the Statutory Guidance in the Panel’s assessment of the issues in Sections 7 and 8. [29:  NHS England, The Provider Selection Regime: statutory guidance, April 2025.] 

[bookmark: _Toc220417392]Integrity of the provider selection process
This section sets out the Panel’s assessment of whether BNSSG breached the PSR regulations when responding to Bidder A’s letter about the provider selection process.
[bookmark: _Ref219314158]Bidder A’s letter said that a “well-placed, senior” individual at BNSSG had alleged that:
“1. The contract will be awarded to a tenderer (EMED Group) not because of the merits of its tender response, but solely in order to settle ongoing litigation between the ICB and that tenderer; and
2. aspects of our client’s tender have been deliberately marked down to adversely affect their overall score, in order to achieve the outcome in (1) above.”[footnoteRef:30] [30:  Bidder A, Letter to BNSSG, 2 September 2025.] 

[bookmark: _Ref221466392][bookmark: _Ref219198283]The Panel regards Bidder A’s letter as giving rise to serious concerns about the integrity of the provider selection process not only because of the allegations set out in the letter, but also because it shows that a BNSSG staff member shared confidential commercial information with Bidder A. This sharing of confidential information suggests that a BNSSG staff member may have had an actual or potential conflict of interest that was not revealed when conflicts of interest were declared.
Potential breaches of the PSR regulations arising from both the allegations in Bidder A’s letter and the sharing of confidential information with Bidder A include:
· the obligation on BNSSG to conduct the provider selection process fairly (Regulation 4(1)(b));
· the obligation on BNSSG to assess bidders’ offers in accordance with the contract award criteria (Regulation 11(5)); and
· the obligation on BNSSG to take appropriate measures to effectively prevent, identify and remedy conflicts of interest (Regulation 21(1)).
The Panel notes that Bidder A’s letter may also give rise to concerns about potential breaches of other legal, regulatory or contractual obligations. The Panel’s remit, however, is limited to the PSR regulations, and as a result, these other matters are not discussed further in this report.
[bookmark: _Toc220417393]7.1 BNSSG’s response to Bidder A’s letter
[bookmark: _Ref219314245]BNSSG, in explaining to the Panel its response to Bidder A’s letter, drew the Panel’s attention to three main points:
(i) the scope of the allegations made in Bidder A’s letter (see Section 7.1.1);
(ii) that the identify of the “well-placed, senior” individual at BNSSG who had shared information with Bidder A was unknown (see Section 7.1.2); and
(iii) the actions taken by the BNSSG Board before deciding to award the contract to EMED (see Section 7.1.3).
7.1.1 Scope of Bidder A’s allegations
BNSSG told the Panel that Bidder A’s letter made “two specific allegations of impropriety” (see paragraph 46) and that Bidder A did not allege wider disclosures of confidential information or that the provider selection process had been undermined in other respects.
More specifically, BNSSG told the Panel that Bidder A’s letter gave:
“eight examples of how this alleged impropriety breached the PSR. For the avoidance of doubt, the letter did not contain any further allegations of impropriety, i.e. it did not allege that there had been any wider disclosures of confidential information to [Bidder A] or any other provider, or that the procurement had been undermined in any way other than as set out above”.[footnoteRef:31] [31:  BNSSG, Letter to the Panel, 19 December 2025.] 

[bookmark: _Ref221467174]The Panel notes that BNSSG appears to imply that Bidder A’s letter only raises concerns in relation to the allegations set out in the letter. However, as set out in paragraph 47, the Panel’s view is that Bidder A’s letter gives rise to concerns that go beyond the letter’s allegations, and in particular the implications of confidential information being shared with Bidder A.
7.1.2 Identity of the “well-placed, senior” individual at BNSSG
BNSSG told the Panel that it recognised the seriousness of the allegations in Bidder A’s letter. However, it did not know which BNSSG employee had been in contact with Bidder A.
[bookmark: _Ref220397772]BNSSG went on to say that it was not necessary for the ICB, prior to the conclusion of the procurement, to carry out any investigation so as to identify the staff member who had been in contact with Bidder A. It told the Panel that:
“it was agreed [at the BNSSG Board meeting] that an investigation should be undertaken to understand who disclosed the outcome of the tender and made the false allegations and why, as well as determining whether any disciplinary or other action may be required. However, given the Board's conclusion that the allegations contained in the 2 September letter were without merit, it was unnecessary for the investigation to be undertaken prior to the conclusion of the procurement.”[footnoteRef:32] [32:  BNSSG, Letter to the Panel, 19 December 2025.] 

7.1.3 BNSSG Board review of allegations in Bidder A’s letter
[bookmark: _Ref221525879][bookmark: _Ref219200038]Members of the BNSSG Board received a copy of BNSSG’s contract award recommendation report prior to their meeting on 4 September 2025. According to BNSSG, this report:
“included details of the evaluation and moderation process that had been undertaken, as well as copies of the contemporaneous records of the moderation meetings which showed clearly the in-depth discussions that had taken place during the moderation meetings. The contemporaneous records appended to the CARR [contract award recommendation report] also showed the scores awarded by individual evaluators for each question, the final consensus score agreed during the moderation meeting, the agreed reasons for the final consensus score and, where relevant, the reasons for any difference between an individual evaluator's initial score and the final agreed consensus score”.[footnoteRef:33] [33:  BNSSG, Letter to the Panel, 19 December 2025.] 

[bookmark: _Ref220593770][bookmark: _Ref219905521]At the BNSSG Board meeting on 4 September 2025,[footnoteRef:34] Bidder A’s letter was read out (rather than circulated) and the identity of Bidder A was made clear to Board members.[footnoteRef:35] Board members were also informed that: [34:  BNSSG told the Panel that “the Register of Board Members’ Interests was checked prior to the ICB Board meetings at which the NEPTS procurement was considered”, and BNSSG identified a potential conflict of interest for one of its Board members. This member subsequently recused themselves from the discussion of the NEPTS procurement (BNSSG, Response to Panel questions, 11 December 2025).]  [35:  BNSSG, Letter to the Panel, 19 December 2025.] 

“in light of the allegations contained in the letter from [Bidder A], the Board had to be assured that the procurement process conducted by the ICB, including in particular the evaluation and moderation process, was fair, transparent and robust. If the Board was not satisfied with the robustness of the process, or had any concerns that there may be validity in any of the allegations contained in the [Bidder A] letter, additional assurances would be needed. Such additional assurances could include an independent external review into the process”.[footnoteRef:36] [36:  BNSSG, Letter to the Panel, 19 December 2025.] 

[bookmark: _Ref219906447]To assist the Board in considering the contract award recommendation report and the matters raised in Bidder A’s letter, two members of BNSSG’s procurement team made a presentation at the meeting about the provider selection process and took questions from Board members. BNSSG told the Panel that its Board held:
“a detailed discussion during which the Board scrutinised the nature of the evaluation and moderation process in light of allegations made by [Bidder A] that the process had been manipulated so as to ensure the contract was awarded to EMED”[footnoteRef:37] and “what the Board did very thoroughly for 90 minutes was that check, challenge and validation”.[footnoteRef:38] [37:  BNSSG, Response to Panel questions, 11 December 2025.]  [38:  Panel meeting with BNSSG, 15 December 2025.] 

[bookmark: _Ref219905523][bookmark: _Ref219200041]BNSSG told the Panel that its Board concluded that:
“there was no evidence that tenders had not been scored on merit, that scores had been adjusted to ensure that EMED was the highest scoring tenderer, or that the scores had been influenced in any way by the ongoing litigation between the ICB and EMED. As such, the Board members all agreed that they had full confidence in the fairness and robustness of the procurement process, the scores awarded and that the allegations contained in the letter from [Bidder A] were without merit”.[footnoteRef:39] [39:  BNSSG, Letter to the Panel, 19 December 2025.] 

BNSSG further told the Panel that:
“One Board member expressed a preference for a further external assurance review but the other members all agreed that such an additional step was unnecessary, although it was recognised that further representations may be received following the announcement of the outcome of the procurement, and that any such representations would have to be addressed in accordance with the PSR”.[footnoteRef:40] [40:  BNSSG, Letter to the Panel, 19 December 2025.] 

[bookmark: _Toc220417394]7.2 Panel assessment of BNSSG’s response to Bidder A’s letter
The Panel’s assessment of BNSSG’s response to Bidder A’s letter has taken account of the three points highlighted by BNSSG (as set out in the previous section). The Panel’s views on each of these points are set out below followed by the Panel’s overall conclusions.
7.2.1 Panel’s views on the scope of Bidder A’s allegations
The Panel notes BNSSG’s point that Bidder A did not make allegations beyond the two issues set out in its letter. (To recap, these were that: (i) the contract would be awarded to EMED to settle the ongoing litigation and (ii) Bidder A’s proposal was marked down so the contract could be awarded to EMED – see paragraph 46).
The Panel’s view, as set out in paragraph 53, is that even though Bidder A may have only made the two allegations set out above, this does not mean these are the only concerns that arose for BNSSG from Bidder A’s letter. For example, Bidder A’s letter gives rise to questions about whether other confidential information about the provider selection process was shared and whether the conflict of interest provisions of the PSR regulations were breached, even though these issues are not raised in Bidder A’s letter.
[bookmark: _Ref219908637]The Panel’s view is that for BNSSG to assure itself of the integrity of its provider selection process it needs to have: (i) identified all of the issues raised by Bidder A’s letter, going beyond the two immediate allegations set out in the letter; (ii) considered how these issues may have affected the provider selection process; and (iii) assured itself about the integrity of the provider selection process in relation to each of these issues.
The Panel has not seen evidence, as discussed further in Section 7.2.3, that the process engaged in by BNSSG allowed it to gain this assurance.
7.2.2 Panel’s views on relevance of the identity of the “well-placed, senior” individual at BNSSG
The Panel notes BNSSG’s view that “given the Board's conclusion that the allegations contained in the 2 September letter were without merit, it was unnecessary for the investigation [into the identity of the “well-placed, senior” individual at BNSSG] to be undertaken prior to the conclusion of the procurement” (see paragraph 55). The Panel understands that BNSSG remains unaware of the identity of this individual.
[bookmark: _Ref220593987]The Panel’s view is that BNSSG’s conclusions about the merits of the allegations in Bidder A’s letter would ideally have been informed by discussions with the “well-placed, senior” staff member who thought that the process was flawed. This would have allowed BNSSG to take account of this individual’s concerns, verify the accuracy of their allegations, and understand the rationale for their actions. BNSSG may have reached a different conclusion about the merits of the individual’s allegations if it had had the benefit of discussing those allegations with the individual concerned.
The Panel appreciates that identifying the “well-placed, senior” individual at BNSSG may not be straightforward given that this individual has chosen not to raise their concerns through BNSSG’s internal channels. The Panel, however, also notes that it is likely that only a limited number of BNSSG staff would have been aware that EMED was the successful bidder before the announcement and therefore in a position to disclose this information to Bidder A.
[bookmark: _Ref219906359]No evidence has been shared with the Panel to suggest that BNSSG, in the two days between receiving Bidder A’s letter and confirming the award of the contract to EMED: (i) assessed whether the individual could be identified; (ii) reviewed any potential constraints on attempting to identify the individual (e.g. legal, regulatory or employment-related constraints); or (iii) took any other actions such as revisiting the conflict of interest declarations and confidentiality undertakings provided by those involved in the procurement.
The Panel’s view is that, given the potential benefits from understanding more about the allegations made by the “well-placed, senior” staff member, BNSSG should have identified and carried out appropriate further actions with respect to identifying this individual before deciding to proceed with awarding the contract to EMED. The Panel appreciates that BNSSG may not have been successful in identifying this individual, but the possibility of such an outcome should not preclude any efforts to do so.
7.2.3 Panel’s views on the BNSSG Board’s review of the bidder’s allegations
The Panel notes that BNSSG sought to assure itself about the integrity of the provider selection process for the Planned NEPTS contract at the BNSSG Board meeting on 4 September 2025. At this meeting, the Board: (i) reviewed the records of the bid evaluation and moderation process; (ii) heard a “detailed presentation from the procurement team as to how the evaluation and moderation process had been conducted”; and (iii) the Board asked “appropriate questions” (see paragraphs 56 to 58).[footnoteRef:41] [41:  BNSSG, Letter to the Panel, 19 December 2025.] 

The Panel has several concerns about the sufficiency of this assurance process.
· First, there were only two days between BNSSG receiving Bidder A’s letter and the BNSSG Board meeting. This meant that there was only a very short period for BNSSG to identify all of the letter’s implications, conduct any preliminary assessment of, or take advice on, the issues (including any legal, regulatory, employment or other issues) and prepare a briefing to help inform the Board review. This, in turn, is likely to have constrained the Board’s ability to consider the full range of issues raised by the letter.
· Second, and related to the previous point, the Board’s review, as reflected in the minutes of the Board discussion. was focused on the detailed conduct of the provider selection process and how this related to the allegations in Bidder A’s letter (see paragraphs 57 to 59), rather than any wider issues arising from Bidder A’s letter.
· Third, neither the BNSSG Board, nor BNSSG more broadly, were aware of the identity of the “well-placed, senior” individual who had been in contact with Bidder A. This prevented the Board from taking this individual’s concerns fully into account in its considerations (see paragraph 67), and while the Panel appreciates that identifying this individual may not be straightforward, BNSSG took no steps in this regard (see paragraph 69).
· Finally, if the allegations in Bidder A’s letter were true, then the briefing and advice about the provider selection process that was provided to the BNSSG Board by BNSSG staff could in theory have been tainted by the same staff who had distorted the provider selection process. Even if the BNSSG Board considered the veracity of the allegations to be unlikely, its assurance process had to be independent of the staff involved in the provider selection process if it was to be effective.
7.2.4 Panel conclusions on BNSSG’s response to the bidder’s letter
In summary, the Panel’s view is that BNSSG did not sufficiently assure itself of the integrity of the provider selection process for the Planned NEPTS contract. The Panel is particularly concerned that BNSSG, before deciding to proceed with awarding the contract to EMED, did not ensure that:
(i) all of the issues raised by Bidder A’s letter were identified and considered;
(ii) a sufficiently robust review of these issues was presented to, and/or carried out by, the BNSSG Board; and
(iii) the BNSSG review was not potentially compromised as a result of not being independent of the staff involved in the provider selection process.
As a result, the Panel’s view is that BNSSG was unable to assure itself that the PSR regulations had not been breached, and in particular:
· Regulation 11(5), which requires commissioners to assess proposals in accordance with the contract award criteria; and
· Regulation 21(1), which requires commissioners to take appropriate measures to effectively prevent, identify and remedy conflicts of interest.
As a consequence, the Panel finds that BNSSG, in failing to sufficiently assure itself that these PSR regulations had not been breached, in turn, breached its obligation under Regulation 4(1)(b) of the PSR regulations to act fairly.
[bookmark: _Toc220417395]7.3 Panel advice and recommendations
Given the Panel’s finding that BNSSG breached its obligation under the PSR regulations to act fairly, three options are open to the Panel. The Panel may advise that:
· the breach had no material effect on BNSSG’s selection of a provider and it should proceed with awarding the contract as originally intended;
· BNSSG should return to an earlier step in the provider selection process to rectify the issues identified by the Panel; or
· BNSSG should abandon the provider selection process.
The Panel’s view is that, given the possibility that the integrity of the provider selection process was compromised, the breach of the PSR regulations that it has identified has potentially had a material effect on the outcome of BNSSG’s provider selection process.
As a result, the Panel’s advice is that BNSSG should return to an earlier step in the provider selection process to rectify the issues identified by the Panel. In particular, the Panel advises BNSSG to, at a minimum, return to the point at which it received Bidder A’s letter and take further steps to comprehensively assure itself as to the integrity of its provider selection process. BNSSG should then take such further steps as are appropriate given the outcome of this assurance process.
The Panel also notes that several additional issues were raised in the representations made by BAEMS and HTG regarding the provider selection process. The Panel has evaluated these issues to the extent possible given its findings on the integrity of the provider selection process, and its assessment of these issues is set out in Section 8 of this report. The Panel recommends that BNSSG take this assessment into account when deciding on the step to which it should return in the provider selection process.
[bookmark: _Toc220417396]Assessment of other issues
This section sets out the Panel’s assessment of other concerns regarding the provider selection process (insofar as this has been possible given the Panel’s findings on BNSSG’s ability to assure itself of the integrity of its provider selection process).
Three areas not addressed by the Panel, due to potential interactions with the integrity issues set out in Section 7, are: (i) a potential conflict of interest at an organisational level for BNSSG given its ongoing litigation with EMED; (ii) potential bias on the part of BNSSG in its evaluation of bidders’ proposals; and (iii) a number of specific points about the evaluation and scoring of bidders’ proposals.
The three specific issues that are addressed in this section are as follows:
· limits on character counts for responses to the scored quality questions (Section 8.1);
· whether EMED gained an unfair advantage arising from the disclosure process in the ongoing litigation between EMED and BNSSG (Section 8.2); and
· whether BNSSG failed to consider relevant material in its evaluation of bidders’ proposals (Section 8.3).
[bookmark: _Toc220417397]8.1 Limits on character counts for responses to scored quality questions
HTG, in its representations to the Panel, said that BNSSG set abnormally low character counts for responses to the scored quality questions and this conferred an advantage on EMED as the incumbent provider. HTG, in its earlier representations to BNSSG, raised concerns about whether BNSSG acted fairly in setting these character counts.[footnoteRef:42] [42:  HTG, Representations letter to BNSSG, 2 October 2025.] 

HTG told the Panel that:
“A somewhat novel way in which the procurement has been infected is the use by the ICB of abnormally low character limits for responses to scored quality questions. Broadly speaking, the ICB has halved the number of characters available for bidders to use to respond to such questions when compared to the procurement process run in 2023 meaning that character limits of between only 4,200 and 8,400 were available to bidders when answering scored quality questions that were often complex and multi-faceted. Whilst such character limits applied equally to all bidders, any incumbent provider (which in this case is EMED, given it operated the service to 2024) is at an obvious advantage to all other bidders as it has intimate knowledge of the key issues facing the service” (see paragraph 39).
[bookmark: _Ref219451210]BNSSG, responding to HTG’s concerns in its own review of HTG’s representations, said that:
“Character limits have been designed to be proportionate to the size and value of the procurement process. As part of this BNSSG has considered the total requirement that a bidder has to undertake in order to submit a tender response. This includes the question responses and required attachments, which must not be a disproportionate burden. BNSSG considers the stated character limits to be sufficient to answer the questions ...
“All bidders had the same character limits, so there is no unfairness between bidders. We also disagree that it was not possible to provide high scoring responses to the questions within the allocated character count.
“In general, the [BNSSG Review] Panel does acknowledge that the character counts in this procurement are relatively low, but there is no indication that they are unlawfully so.”[footnoteRef:43] [43:  BNSSG, Further Decision letter to HTG, 28 October 2025.] 

[bookmark: _Ref217995280]The Panel’s assessment of this issue focuses on:
· whether the character count limits conferred an advantage on EMED (Section 8.1.1); and
· the fairness, more generally, of the character count limits (Section 8.1.2).
8.1.1 Potential advantage to EMED arising from the character count limits
HTG describes the character count limits on bidders’ responses as being abnormally low, and argues that this conferred an advantage on EMED, which it described as the incumbent provider given its operation of Planned NEPTS for BNSSG until 2024.
HTG told the Panel that EMED “having been sort of the previous incumbent would already have knowledge of the key points that the ICB want the bidders to hit within those limited characters”. It also said that, in its experience as the incumbent provider in other contexts, “we have to retender for our own services and it does enable you to be more succinct and hit the points” and that “if you are the incumbent, you are obviously advantaged because you know intimately the issues that the ICB will be hoping to address in a future contract” and that “you know what to focus on and what not to focus on”.[footnoteRef:44] [44:  Panel meeting with HTG, 5 December 2025.] 

The Panel does not accept that, as a general proposition, incumbent providers are necessarily advantaged where commissioners require concise answers. The Panel notes that incumbent providers may find it more difficult to give concise answers by virtue of having a great deal of detailed information about a service and wanting to reflect this detail and nuance in their answers.
The Panel further notes that EMED was not the incumbent provider of Planned NEPTS for BNSSG. This was UHBW supported by BAEMS (see paragraphs 29 to 31). There is no evidence of BAEMS realising any incumbent advantage of the type described by HTG given its ranking in bidders’ proposals for the Planned NEPTS contract (see paragraph 33).
8.1.2 Fairness of BNSSG’s character count limits
[bookmark: _Ref218002201]The Panel has, more generally, assessed the fairness of BNSSG’s character count limits, including by looking at how BNSSG’s character count limits interacted with BNSSG’s scoring methodology.
BNSSG’s character count limits for bidders’ responses to the scored quality questions were set at 4,200, 5,250 or 8,400 characters. This equates to approximately 700 words, 875 words or 1,400 words per answer.
BNSSG told the Panel that, compared to the previous procurement, the combined character count limit across all questions was, in total, higher for the current provider selection process. The total character count was, however, split across a larger number of questions. BNSSG further said that it believed that its character count limits were reasonable and sufficient for bidders’ responses.[footnoteRef:45] [45:  Panel meeting with BNSSG, 15 December 2025.] 

The Panel notes that the character count limit for each answer matched the weighting for that answer. Answers with a 4% weighting were given a 4,200 character count, those with a 5% weighting were given a 5,250 character count and those with an 8% weighting were given an 8,400 character count.
This method of allocating character counts to answers does not, however, always take account of a question’s complexity or the number of ‘must include’ elements in the question which bidders had to include in their response. Chart 1 plots question length (as a proxy for question complexity) against the character count allowed for answers. This shows that the two highest weighted questions were the longest in length and were given the highest character count limits. However, beyond these two questions, there was no relationship between question length (as a proxy for complexity) and the number of characters allowed for answers.
Chart 1: Relationship between question length and character count limits for answers
[image: ]
Source: Panel analysis.
[bookmark: _Ref219207819]Any assessment of the ‘fairness’ of BNSSG’s character count limits needs to take into account the scoring outcomes from the evaluation process as this provides insight into whether bidders encountered difficulties in answering questions within the character count limit.
There were eighteen scored quality questions. The Panel notes that around 40% of all answers submitted by bidders to these questions were scored as ‘1’. Bidders receiving a score of ‘1’ were found to have provided a limited answer that did not meet the stated requirement or one that provided little detail or evidence (see scoring matrix below).
	Assessment
	Interpretation
	Score

	Deficient
	A significantly deficient answer, unanswered or unacceptable response.
	0

	Limited
	A limited answer that does not meet the stated requirement or one that provides little detail or evidence.
	1

	Acceptable
	An acceptable answer meeting the stated requirement with a sufficient level of detail and evidence.
	2

	Good
	A good answer, with a comprehensive level of detail and strong evidence.
	3

	Excellent
	An excellent answer, meeting the stated requirement with exceptional detail and evidence and/or one that is likely to result in increased quality, improved patient experience or innovation. 
	4


Source: BNSSG, NEPTS ITT (final), 2 May 2025.
In terms of individual questions:
· all six bidders scored ‘1’ for their answers to Q6 and Q7;
· five bidders scored ‘1’ for their answers to Q5;
· four bidders scored ‘1’ for their answers to Q3 and Q11;
· three bidders scored ‘1’ for their answers to Q2 and Q18; and
· in total, three or more bidders scored ‘1’ for seven out of the eighteen scored quality questions.
[bookmark: _Ref221526626]For the three workforce questions (Q5, 6 and 7), there were 18 answers (6 bidders * 3 questions each) and 17 of these 18 answers were scored ‘1’.
BNSSG said that the large number of answers that scored a ‘1’ was a result of bidders paying insufficient attention to its scoring rule, whereby any answer that did not address all of the ‘must include’ points in a question were automatically scored ‘1’. BNSSG told the Panel that while this approach “does result in lower scores” it also removes ambiguity in scoring answers.[footnoteRef:46] [46:  Panel meeting with BNSSG, 15 December 2025.] 

The relevant provision in BNSSG’s tender documentation, that limited answers to a score of ‘1’ where ‘must include’ elements were not addressed was as follows:
“Within an individual question the instructional terms ‘must include’ or ‘may include’ might be used. Where the term ‘must include’ is used, this is an instruction to bidders that the following topic must be included within a response, otherwise the bidder’s score for that question will be limited to a maximum of ‘1’. Where the term ‘may include’ is used, this is an instruction to bidders that the following topic is not mandatory within a response, but the Commissioner would generally expect it to be covered.”[footnoteRef:47] [47:  BNSSG, NEPTS ITT (final), 2 May 2025.] 

BNSSG’s contract award recommendation report says:
“In a large number of cases, bidders missed aspects that were required as mandatory … The number of questions which have been awarded a score of 1 due to bidders not paying regard to “must be included” has resulted in low scoring bids overall.”[footnoteRef:48] [48:  BNSSG, Contract Award Recommendation Report, 4 September 2025.] 

BNSSG told the Panel that at its moderation meetings, which in some cases lasted several hours, the evaluation panel “were going through and cross checking the information in the bid to make sure that, if a bidder was given a score of 1 … that we had not missed something in the tender submission that would have meant that their score would have been higher than a 1”.[footnoteRef:49] [49:  Panel meeting with BNSSG, 15 December 2025.] 

The Panel notes that BNSSG’s explanation that bidders did not pay sufficient attention to its scoring methodology may not be the only reason for the large number of answers that scored ‘1’. The Panel observed that bidders’ answers to more detailed questions (and/or questions with more ‘must include’ elements) were more likely to be scored ‘1’ (see Chart 2). This indicates that bidders may have been running up against the character count limit when responding to more complex questions, influencing their ability to address certain ‘must include’ elements and resulting in a score of ‘1’ for their response.
Some caution, however, must be attached to this observation given that the relationship between question length (or the number of ‘must include’ elements in a question) and the number of answers scoring ‘1’ was not particularly strong (see the distance between many of the observations and the trend line in Chart 2). Also, the small number of observations affects the statistical significance of the results. However, even with these limitations, the results suggest that bidders were more likely to be scored ‘1’ when answering longer questions (and/or questions with more ‘must include’ elements).
Chart 2: Relationship between question length and no. of answers scored ‘1’
[image: ]
Source: Panel analysis
The Panel reviewed the instructions for bidders and the questions asked of bidders to assess their clarity. The Panel notes that the instructions for bidders say that "Where the term ‘must include’ is used, this is an instruction to bidders that the following topic must be included within a response otherwise the bidder’s score for that question will be limited to a maximum of ‘1’” (emphasis added).[footnoteRef:50] The Panel also notes that several questions for bidders said “as part of your response, you must detail …” or “your response must include but not be limited to …” followed by a list of bullet points but without reference to the word ‘topic’. [50:  BNSSG, NEPTS - ITT (final), 2 May 2025] 

The Panel considered that the word ‘topic’ might be interpreted as either a bullet point or, possibly, several bullet points. However, the Panel also noted that at least one bidder had a question response seemingly marked down to ‘1’ as a result of not addressing a single element within a bullet point (i.e. two elements in the bullet point were addressed but not a third).[footnoteRef:51] This suggests that BNSSG used a definition of the word ‘topic’ that was narrower than an entire bullet point. [51:  BNSSG, Q.7 Moderation Notes, 18 July 2025.] 

Responding to a Panel question, BNSSG said that it considered the instructions for bidders to be clear, and noted that “No clarification questions in relation to this point were raised by bidders and so the ICB understands that the instructions given were sufficiently clear to all bidders”.[footnoteRef:52] The Panel, however, notes that it is possible that a bidder could regard the instructions as clear but still arrive at a different interpretation to BNSSG. [52:  BNSSG, Response to Panel questions, 7 January 2026.] 

The Panel noted that with a large number of answers scored ‘1’ there was less variation between bidders’ scores, and BNSSG could only distinguish between bidders based on their answers to a smaller number of questions. In particular, BNSSG was unable to take account of bidders’ different workforce capabilities/proposals in its overall assessment because its scoring methodology limited nearly every bidder’s answer to the three workforce questions to a score of ‘1’ (see paragraph 99). This was not necessarily a result of bidders having uniformly limited workforce capabilities, but because of a procedural approach to how bidders’ proposals were evaluated and scored.
The way in which BNSSG’s scoring rule worked further meant that a bidder could be scored a ‘1’ for only omitting one ‘must include’ element from its answer while another bidder could also be scored a ‘1’ for omitting several ‘must include’ elements. This means that differentiation between the bidders could be lost due to the way in which the scoring rule works. That is, one bidder may have provided a superior answer as a result of omitting fewer ‘must include’ elements but both bidders received the same score.
BNSSG told the Panel that while a lot of answers were scored ‘1’, this did not mean that it could not differentiate between bidders. It said that in other procurements there could be scenarios where “almost everyone scores a 2 or a 3 on everything”.[footnoteRef:53] The Panel, however, notes that in a procurement where many bidders are scored “a 2 or a 3 on everything” this reflects an assessment of bidders’ capabilities/proposals rather than resulting from a process-driven scoring rule. [53:  Panel meeting with BNSSG, 15 December 2025.] 

The Panel recognises that scoring rules can be helpful as a way of ensuring consistency of scoring across bids and transparency of evaluation outcomes. The Panel, however, also notes that there is a question of whether BNSSG’s scoring rule, when combined with what could be seen as: (i) low character count limits for answers and (ii) a large number of bullet points/topics required to be covered in answers, resulted in BNSSG denying itself the ability to identify the provider best able to deliver Planned NEPTS.
[bookmark: _Ref220423693]In summary, the Panel has concerns about BNSSG’s ability to select the best provider for Planned NEPTS due to the combined effect of potential issues with the clarity of instructions for bidders, seemingly low character counts for answers, a large number of ‘must include’ elements in the questions, and the way in which answers were marked down to ‘1’. This, in turn, goes to whether BNSSG acted fairly when carrying out the provider selection process and complied with its obligations under Regulation 4 of the PSR regulations.
[bookmark: _Ref220423694]The Panel advises BNSSG that it should further assure itself with regard to these points when deciding on the earlier step in the provider selection process to which it should return as per the Panel’s advice in Section 7.
[bookmark: _Toc220417398]8.2 Unfair advantage for EMED as a result of disclosure in ongoing litigation
[bookmark: _Ref221531279]BAEMS, in its representations to the Panel, said that EMED gained an unfair advantage in the provider selection process as result of its access to documents in the ongoing litigation between EMED and BNSSG (see paragraph 40). In its representations to BNSSG, BAEMS was particularly concerned that EMED may have gained an advantage from accessing the following instruction to evaluators in the previous NEPTS procurement:
“Where questions state 'must include' i.e. where there are a series of bullet points which must be included, this means that bidders must address every one of those points within their response. Failure to address every point i.e. where a bidder fails to address one (or more) of the bullet points will mean that, in line with the scoring matrix, bidders will not be able to achieve a score greater than 1” (emphasis added).[footnoteRef:54] [54:  BAEMS, Representations to BNSSG, 17 September 2025.] 

HTG similarly told BNSSG that:
“If the Commissioner disclosed the full extent of SVL’s bid to EMED (or even part of it) then, coupled with the problem of abnormally low character limits for responses within this procurement …, EMED would have been placed at a considerable, unfair advantage to all other bidders within this process”.[footnoteRef:55] [55:  HTG, Representations letter to BNSSG, 2 October 2025.] 

BNSSG shared with the Panel a list of the redacted documents shared with EMED during the litigation[footnoteRef:56] and a list of the unredacted documents disclosed into an “external lawyers only” confidentiality ring.[footnoteRef:57] BNSSG further told the Panel that the documents it believed were relevant to BAEMS’ and HTG’s concerns included: [56:  BNSSG told the Panel that “Where redactions were made to protect privileged or irrelevant material, the redacted material has not been disclosed to EMED or members of the confidentiality ring. Where redactions were applied to protect commercially sensitive information that may have an impact on future competitions, only redacted copies were disclosed to EMED.” BNSSG, Response to Panel questions, 11 December 2025.]  [57:  BNSSG told the Panel that the unredacted documents disclosed into the "external lawyers only" confidentiality ring “to the best of the ICB's knowledge, has not been seen by anyone from EMED”. BNSSG, Response to Panel questions, 11 December 2025.] 

· a PowerPoint training presentation “explaining at a high-level the legal duties that apply to evaluators and how the evaluation should be conducted in order to ensure compliance with those duties”;
· the ITT and supporting documents, which the ICB made available to all bidders as part of the procurement process;
· contemporaneous records of the evaluation and moderation process relating to BNSSG’s assessment of EMED’s tender;
· contemporaneous records of the evaluation and moderation process relating to BNSSG’s assessment of SVL’s tender; and
· a copy of SVL’s tender (disclosed into the “external lawyers only” confidentiality ring).
BNSSG told the Panel that it had undertaken steps “to ensure the outcome of the procurement was not affected by any information provided to EMED during the ongoing litigation”. This included, for example, structuring the procurement “differently to the procurement that forms the subject matter of the ongoing litigation with EMED”, including the service specification, technical tender questions and scoring matrix, and by having different evaluation teams and moderators.[footnoteRef:58] [58:  BNSSG, Response to Panel questions, 11 December 2025.] 

Regarding the disclosure of commercially sensitive information, the Panel notes that BNSSG’s disclosure of documents during the litigation was required to meet its legal obligations, was supervised by the Court and involved the use of a confidentiality ring. The Panel has not seen any evidence to suggest that the information disclosed to EMED in this manner gave it an advantage in the current provider selection process.
Regarding the potential disclosure of the instruction to evaluators (see paragraph 115), the Panel advises BNSSG that it should assure itself with regard to this point when reviewing the provider selection process as per the Panel’s advice in Section 7.
[bookmark: _Toc220417399]8.3 Failure to consider relevant material in the evaluation process
BAEMS, in its representations to BNSSG, raised concerns that BNSSG failed to consider (or excluded) relevant material in its evaluation of bidder’s proposals (see paragraph 40). In particular, BAEMS said:
“a Care Quality Commission ("CQC") report dated 2 June 2023 rated BAEMS ‘Outstanding’. This was publicly available information … [and] an independent assessment by the industry Regulator.
“In contrast, in all the CQC reports into entities operated by EMED, none of them have ever been rated above ‘Good’ in any category, and in some categories they have been rated ‘Requires improvement’.
“A report of the NHS Somerset ICB Quality Committee dated 25 June 2025 (attached) notes under the section headed ‘Items Requiring Escalation to the ICB and/or Other System Boards’: ‘The Committee noted the update regarding performance and quality concerns raised with Somerset's Non-Emergency Patient Transport provider. A Rapid Quality Review meeting has been held in line with the National Quality Board framework with representations from NHSE and CQC’.
“That is a reference to EMED, about whom performance and quality concerns had been escalated to the ICB. The ICB was therefore aware of those performance and quality concerns but had expressly prevented the assessors from taking them into account. The assessors were not permitted to take these obviously relevant matters into account in their assessment (and had they done so would have reached a different conclusion).”[footnoteRef:59] [59:  BAEMS, Representations to BNSSG, 17 September 2025.] 

The Panel observes that BAEMS’ suggestion that “the ICB was therefore aware of those performance and quality concerns but had expressly prevented the assessors from taking them into account” appears misplaced, given that the report concerning EMED’s performance was an internal Somerset ICB report, and the provider selection process was carried out by BNSSG. BNSSG told the Panel that it was not aware of this report prior to BAEMS’ representations, and the Panel’s view is that there is no reason to expect an ICB to be aware of another ICB’s internal reports.[footnoteRef:60] [60:  The NHS Somerset ICB report is publicly available at Enc-J-Exception-Report-Quadrant_May_25-inc-Quality-and-Finance.pdf.] 

In terms of whether BNSSG might have taken the Somerset ICB report into account, had it been aware of it, the Panel notes that the PSR statutory guidance says that “When following the competitive process, relevant authorities must only use the information given in the bid to assess the bid”.[footnoteRef:61] The Panel also notes that BNSSG’s tender document stated that “No prior information or knowledge of bidders will be used, unless the information provided by a bidder is known to be false or inaccurate".[footnoteRef:62] [61:  NHS England, PSR Statutory Guidance p.31, April 2025. ]  [62:  BNSSG, NEPTS ITT (final), 2 May 2025.] 

For completeness, the Panel reviewed BNSSG’s basic selection criteria questionnaire which required bidders to declare whether any of the discretionary grounds for exclusion applied to them, including prior performance issues in the past three years. BNSSG told the Panel that EMED, in its bid submission, confirmed that none of the discretionary grounds for exclusion applied, and “the ICB had no reason to question the veracity of that statement”.[footnoteRef:63] [63:  BNSSG, Response to Panel questions, 11 December 2025.] 

The Panel’s view is that BNSSG applied its basic selection criteria appropriately, as commissioners would only be expected to challenge a bidder’s response where it was aware or suspected that the information provided was false or inaccurate. The Panel is also of the view that BNSSG acted in accordance with the PSR statutory guidance, by not taking into account information that was not included in EMED’s proposal in its evaluation of EMED’s proposal. 
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