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[bookmark: _Toc230780604]Executive Summary
On 24 February 2026, Endocare Diagnostics Ltd (Endocare) asked the Independent Patient Choice and Procurement Panel (the Panel) to advise on the provider selection process conducted by Northern Care Alliance NHS Foundation Trust (NCA) for its Digestive Diseases Insourcing Service (DDIS).
NCA used the competitive process under the Provider Selection Regime (PSR) regulations to select a provider for its DDIS via a ‘mini competition’ between providers accredited to the NHS Workforce Alliance framework agreement.
DDIS at NCA includes endoscopy services as well as outpatient services in gastroenterology, colorectal surgery and general surgery across NCA’s four hospitals, namely Fairfield General, Rochdale Infirmary, The Royal Oldham and Salford Royal. Endocare, the incumbent supplier, has been providing DDIS at NCA since 2017, winning contracts following competitive selection processes in 2018 and 2021. Endocare’s current contract was due to end on 28 February 2026.
On 13 October 2025, NCA published a notice on the Find a Tender Service website, setting out its intention to conduct a mini competition between suppliers on the NHS Workforce Alliance Framework Agreement with a link to the tender documentation. The proposed contract has a two year duration with the option of a one year extension. The contract’s total value over its full three year duration is approximately £9.6m (excluding VAT). The intended commencement date for the contract was 1 April 2026.
NCA received proposals from twelve providers, including Endocare and the successful bidder, Venture Health Group Ltd (Venture).
The Panel understands that Endocare and Venture are both owned, or part-owned, by NCA employees. Endocare was formed in 2017 by four consultant gastroenterologists at NCA, three of whom remain NCA employees. Endocare supplies gastroenterology services to other NHS acute trusts and also caters for private patients. Venture, according to its website, was established in 2024 and provides insourcing services in 14 specialties at multiple NHS trusts. Venture is an incumbent supplier of neurology, gynaecology and ophthalmology insourcing services at NCA.
On 16 January 2026, NCA informed bidders of the outcome of the provider selection process and published a notice announcing Venture as the successful bidder. Endocare’s proposal was ranked fourth.
On 26 January 2026, before the end of the standstill period, Endocare raised concerns with NCA about the provider selection process. On 17 February 2026, NCA communicated its further decision to proceed with the contract award to Venture as intended.
The Panel’s findings on the provider selection process carried out by NCA for DDIS are as follows:
· First, the Panel finds that NCA, by not applying the scoring definitions set out in the tender documentation when evaluating bidders’ proposals, breached the PSR regulations and in particular Regulation 4 which obliges commissioners to act transparently and fairly and Regulation 11(5) which requires commissioners to assess any offers received in accordance with the contract award criteria.
· Second, the Panel finds that NCA, in evaluating and scoring Endocare’s proposal, did not breach the PSR regulations as a result of failing to consider relevant evidence, and in particular Regulation 4 which obliges commissioners to act transparently and fairly and Regulation 11(5) which requires commissioners to assess any offers received in accordance with the contract award criteria.
· Third, the Panel finds that NCA, in evaluating and scoring Endocare’s proposal, did not breach the PSR regulations as a result of relying on undisclosed criteria, and in particular Regulation 4 which obliges commissioners to act transparently and fairly and Regulation 11(5) which requires commissioners to assess any offers received in accordance with the contract award criteria.
· Fourth, the Panel finds that NCA, in seeking clarification and confirmation of bidders’ commercial offers, did not breach the PSR regulations and in particular Regulation 4 which obliges commissioners to act transparently and fairly and Regulation 11(5) which requires commissioners to assess any offers received in accordance with the contract award criteria.
· Finally, the Panel finds that NCA, in reviewing Endocare’s representations, did not breach the PSR regulations and in particular Regulation 12(4) which governs the conduct of commissioners’ reviews of representations by aggrieved providers.
Given these conclusions, three options are open to the Panel. The Panel may advise that:
· the breach had no material effect on NCA’s selection of a provider and it should proceed with awarding the contract as originally intended;
· NCA should return to an earlier step in the provider selection process to rectify the issues identified by the Panel; or
· NCA should abandon the current provider selection process.
The Panel’s view is that the breach it has identified is likely to have had a material effect on NCA’s selection of a provider. That is, if NCA had complied with the PSR regulations and correctly applied its scoring methodology, then it may have selected a different provider as the successful bidder.
As a result, the Panel’s advice is that NCA should return to an earlier step in the provider selection process to rectify the issues identified by the Panel. In particular, the Panel advises NCA to, at a minimum, return to the evaluation of bidders’ proposals and carry out a new evaluation and scoring of these proposals in accordance with the scoring definitions set out in the tender documentation.
The Panel notes that it is open to NCA to choose to return to an earlier stage of the provider selection process if, for example, it concludes that the complexity of the definition for a score of 4 means that: (i) NCA is unable to evaluate proposals in a manner that is consistent with this definition; and/or (ii) NCA believes that bidders’ understanding of the definition for a score of 4 was sufficiently uncertain that their proposals would have been materially different had there been greater clarity.
[bookmark: _Toc230780605]Introduction
On 24 February 2026, Endocare Diagnostics Ltd (Endocare)[footnoteRef:1] asked the Independent Patient Choice and Procurement Panel (the Panel) to advise on the provider selection process conducted by Northern Care Alliance NHS Foundation Trust (NCA)[footnoteRef:2] for its Digestive Diseases Insourcing Service (DDIS). [1:  Endocare is a provider of NHS community gastroenterology services, including insourcing services. Further information can be found on its website at https://www.endocare-diagnostics.co.uk/. ]  [2:  NCA provides health care services to the population of Salford, Oldham, Rochdale and Bury, as well as specialist services to patients from Greater Manchester and beyond. Further information can be found on its website at https://www.northerncarealliance.nhs.uk/. ] 

NCA used the competitive process under the Provider Selection Regime (PSR) regulations[footnoteRef:3] to select a provider for its DDIS via a ‘mini competition’ between providers accredited to the NHS Workforce Alliance framework agreement.[footnoteRef:4] [3:  The PSR regulations, issued under the Health and Care Act 2022, are formally known as the Health Care Services (Provider Selection Regime) Regulations 2023.]  [4:  North of England NHS Commercial Procurement Collaborative (NOE CPC), NHS Workforce Alliance Framework Agreement RM6276 – Insourced Services to support the provision of Healthcare Services, Contract Notice on Find a Tender Service (FTS), 19 July 2021.] 

The Panel accepted Endocare’s request on 25 February 2026, in accordance with its case acceptance criteria. These criteria set out both eligibility requirements and the prioritisation criteria the Panel applies when approaching full caseload capacity.[footnoteRef:5] Endocare’s request met the eligibility requirements, and as the Panel was not approaching full capacity, there was no need to apply the prioritisation criteria. [5:  The Panel’s case acceptance criteria are available at https://www.england.nhs.uk/commissioning/how-commissioning-is-changing/nhs-provider-selection-regime/independent-patient-choice-and-procurement-panel/ ] 

The Panel’s Chair appointed three members to a Case Panel[footnoteRef:6] for this review, namely: [6:  The Case Panel acts on behalf of the Panel and is referred to as “the Panel” throughout this report. ] 

· Andrew Taylor, Case Panel Chair;
· Alison Tonge, Case Panel Member; and
· Daria Prigioni, Case Panel Member.[footnoteRef:7] [7:  Biographies of Panel members are available at https://www.england.nhs.uk/commissioning/how-commissioning-is-changing/nhs-provider-selection-regime/independent-patient-choice-and-procurement-panel/panel-members/] 

The Panel’s review has been carried out in accordance with the Panel’s Standard Operating Procedures.[footnoteRef:8] [8:  The Panel’s Standard Operating Procedures are available at https://www.england.nhs.uk/commissioning/how-commissioning-is-changing/nhs-provider-selection-regime/independent-patient-choice-and-procurement-panel/ ] 

This report provides the Panel’s assessment and advice to NCA and is set out as follows:
· Section 3 briefly describes the role of the Panel;
· Section 4 sets out the background to the Panel’s review, including the events leading up to, and including, the provider selection process;
· Section 5 sets out the concerns raised by Endocare;
· Section 6 summarises the PSR regulations relevant to this review;
· Section 7 sets out the Panel’s assessment of the issues; and
· Section 8 sets out the Panel’s advice to NCA.[footnoteRef:9] [9:  The Panel’s advice is provided under paragraph 23 of the PSR Regulations and takes account of the representations made to the Panel prior to forming its opinion. ] 

The Panel thanks NCA and Endocare for their assistance and cooperation during this review.
[bookmark: _Toc230780606]Role of the Panel
The Provider Selection Regime (PSR) for NHS and local authority commissioning of health care services came into force on 1 January 2024 with the adoption of the PSR regulations. The PSR offers relevant authorities (i.e. commissioners) greater flexibility in their selection of health care services providers.[footnoteRef:10] [10:  The PSR Regulations are available at https://www.legislation.gov.uk/uksi/2023/1348/contents/made and the accompanying statutory guidance is available at NHS England, The Provider Selection Regime: statutory guidance, https://www.england.nhs.uk/long-read/the-provider-selection-regime-statutory-guidance/ ] 

The Panel’s role is to act as an independent review body where a provider has concerns about a commissioner’s provider selection decision. Panel reviews only take place following a commissioner’s review of its original decision.
For each review, the Panel’s assessment and advice is supplied to the commissioner and the potential provider that has requested the Panel’s review. It is also published on the Panel’s webpages. The commissioner is then responsible for reviewing its decision in light of the Panel’s advice.
[bookmark: _Toc230780607]Background to this review
Insourcing services allow acute trusts to “supplement, support and expand their own in-house capacity” by using suppliers of insourcing services (‘insourcers’) to deliver care to acute trust patients on trust premises. The insourcer supplies clinicians and provides supporting oversight and governance arrangements while making use of trust facilities.[footnoteRef:11] [11:  The Panel recently reviewed a contract award decision for insourced services: IPCPP, Insourced Services in Leicester (CR0031-25), 21 January 2026.] 

NCA wishes to award a new contract for DDIS. DDIS at NCA includes endoscopy services as well as outpatient services in gastroenterology, colorectal surgery and general surgery across NCA’s four hospitals, namely Fairfield General, Rochdale Infirmary, The Royal Oldham and Salford Royal.[footnoteRef:12] [12:  NCA, Schedule A - NCA Service Specification, 13 October 2025.] 

Endocare, the incumbent supplier, has been providing DDIS at NCA since 2017, winning contracts following competitive selection processes in 2018 and 2021.[footnoteRef:13] Endocare’s current contract was due to end on 28 February 2026. [13:  Panel meeting with NCA, 2 April 2026.] 

On 13 October 2025, NCA published a notice on the Find a Tender Service website, setting out its intention to conduct a mini competition between suppliers on the NHS Workforce Alliance Framework Agreement with a link to the tender documentation.[footnoteRef:14] The proposed contract has a two year duration with the option of a one year extension. The contract’s total value over its full three year duration is approximately £9.6m (excluding VAT). The intended commencement date for the contract was 1 April 2026.[footnoteRef:15] [14:  The NHS Workforce Alliance Framework Agreement for Insourced Services, which has 87 accredited providers, is one of at least two framework agreements support insourcing for the NHS. Another framework supported by NHS Shared Business Services has 71 accredited providers.]  [15:  NCA, Contract Notice on Find a Tender Service, 13 October 2025. A copy of the notice can be found at https://www.find-tender.service.gov.uk/Notice/064939-2025. ] 

NCA received proposals from twelve providers, including Endocare and the successful bidder, Venture Health Group Ltd (Venture).
The Panel understands that Endocare and Venture are both owned, or part-owned, by NCA employees. Endocare was formed in 2017 by four consultant gastroenterologists at NCA, three of whom remain NCA employees.[footnoteRef:16] Endocare supplies gastroenterology services to other NHS acute trusts and also caters for private patients. Venture, according to its website, was established in 2024 and provides insourcing services in 14 specialties at multiple NHS trusts. Venture is an incumbent supplier of neurology, gynaecology and ophthalmology insourcing services at NCA.[footnoteRef:17] [16:  Endocare told the Panel that three Directors continue to be substantively employed by NCA. Panel meeting with Endocare, 1 April 2026. ]  [17:  Further information about Venture can be found on its website at https://venturehealth.co.uk/.] 

[bookmark: _Ref229471541]On 16 January 2026, NCA informed bidders of the outcome of the provider selection process and published a notice announcing Venture as the successful bidder. Endocare’s proposal was ranked fourth.
[bookmark: _Ref227936280]On 26 January 2026, before the end of the standstill period, Endocare raised concerns with NCA about the provider selection process.[footnoteRef:18] On 17 February, NCA communicated its further decision to proceed with the contract award to Venture as intended.[footnoteRef:19] [18:  Endocare, Representations letter to NCA, 26 January 2026.]  [19:  NCA, Representations response letter to Endocare, 17 February 2026.] 

On 24 February 2026, Endocare asked the Panel to review NCA’s provider selection process. The Panel accepted this request on 25 February. On being made aware of the Panel’s acceptance decision, NCA confirmed that it would hold the standstill period open for the duration of the Panel’s review.
[bookmark: _Toc230780608]Representations by Endocare
[bookmark: _Ref226710353]Endocare’s concerns, as set out in its representations to the Panel, were as follows:
“Representations under Regulation 12 raised concerns that the relevant authority’s evaluation and subsequent review did not comply with the Provider Selection Regime. In summary, Endocare submitted that the Trust had: (i) misapplied the published scoring methodology, (ii) failed to take into account material evidence contained within the tender, (iii) relied on criteria that were not included in the specification or evaluation rubric, (iv) failed to conduct a fair and transparent review of the representations during standstill, and (v) acted in a manner giving rise to apparent predetermination during the standstill period. These concerns were set out in detail in our representations of 26 January 2026.”
“Regulation 4 – procurement principles:
“It is considered that the principles of fairness, transparency, proportionality and consistency were not upheld. The representations identified multiple instances where the Decision Summary stated that Endocare had not provided evidence which was, in fact, clearly present in the bid. Examples included withdrawal times, detailed mobilisation plans, contingency timelines, DNA reduction measures, governance arrangements and KPI evidence. The Trust’s review did not engage with these discrepancies, instead concluding that the concerns amounted to mere disagreement with evaluative judgement
“Regulation 6 – Proper application of the process:
“Representations explained that evaluation findings appeared inconsistent with the content of the tender, and that the Trust had not followed its own stated methodology. The review process did not address why clear factual errors in the scoring narrative were repeated, nor did it clarify why Endocare’s evidence of eight years of uninterrupted delivery, KPI performance and proven service resilience did not amount to meeting or exceeding the expectations for higher scoring.
“Regulation 11 – Competitive process:
“It was submitted that the evaluation relied on irrelevant or unpublished criteria, including reference to BORN Barrett’s and HIGAN modules, which were not part of the ITT and relate to specialist cancer pathways outside the stated scope of the procurement. The review letter confirmed that such examples were only “illustrative”, but did not explain why they had been used as benchmarks for awarding an “Excellent” score or how this complied with the requirement to evaluate solely against published criteria.
“Regulation 12 – Standstill period and review of representations:
“Concerns were raised about procedural fairness during standstill after the Clinical Director emailed consultants stating that the successful provider ‘will be taking over’ before standstill was due to end. It was submitted that this indicated apparent predetermination and undermined the statutory purpose of standstill and the requirement for genuine consideration of representations. The Trust’s review accepted that the email was sent during standstill but dismissed the concern without addressing the impression created.
“Outstanding issues:
“The Trust’s review did not resolve: (a) the factual discrepancies between the evidence in Endocare’s tender and the statements in the Decision Summary, (b) the use of irrelevant criteria not contained in the specification, (c) the failure to engage with Endocare’s evidence of enhanced performance and added value, (d) the lack of explanation for treating objectively measurable improvements as insufficient for higher scoring, and (e) the implications of the 20 January email during standstill. All issues raised in the representations therefore remain outstanding.”
[bookmark: _Toc230780609]PSR regulations relevant to this review
This section sets out those parts of the PSR regulations most relevant to this review:
· Regulation 4 sets out the general requirements on commissioners when selecting a provider of health care services. This states that “(1) When procuring relevant health care services, a relevant authority must act – (a) with a view to (i) securing the needs of the people who use the services; (ii) improving the quality of the services; and (iii) improving the efficiency in the provision of the services; and (b) transparently, fairly and proportionately”.
· Regulation 6 sets out the appropriate process a relevant authority must follow when procuring a relevant health care service to which the PSR regulations apply. This states that “(7) Where (a) the relevant authority is not required to follow Direct Award Process A or Direct Award Process B, and (b) neither paragraph (5) nor (6) applies,[footnoteRef:20] the relevant authority must follow the Competitive Process”. [20:  Paragraph 6(5) sets out the conditions under which the relevant authority may follow Direct Award Process C, while paragraph 6(6) sets out the conditions under which the relevant authority may follow the Most Suitable Provider Process; such choice being at the discretion of the relevant authority.] 

· Regulation 11 sets out the obligations that apply to commissioners when following the competitive process. It states that “(1) Where the relevant authority follows the Competitive Process, the process is that the relevant authority follows the steps set out in this regulation. (2) Step 1 is that the relevant authority determines the contract or framework award criteria, taking into account the key criteria and applying the basic selection criteria… (5) Step 3 is that the relevant authority assesses any offers received in accordance with the contract or framework award criteria…”
· Regulation 12 sets out the requirements on commissioners in relation to the standstill period after a contract award decision. It states that “(4) Where the relevant authority receives representations [during the standstill period], it must (a) ensure each provider who made representations is afforded such further opportunity to explain or clarify the representations made as the relevant authority considers appropriate; … (c) review the decision to award the contract or conclude the framework agreement, taking into account the representations made …”
Commissioners must also have regard to the Provider Selection Regime statutory guidance when arranging services under the PSR regulations (as per s12ZB(5) of the National Health Service Act 2006). [footnoteRef:21] Reference is made, where necessary, to relevant provisions of the statutory guidance in the Panel’s assessment of the issues in Section 7. [21:  NHS England, The Provider Selection Regime: statutory guidance, April 2025.] 

[bookmark: _Toc230780610]Panel Assessment
This section sets out the Panel’s assessment of whether NCA, in conducting the provider selection process for DDIS, breached the PSR regulations when:
· first, evaluating and scoring bidders’ answers to the quality-related questions (see Section 7.1);
· second, evaluating and scoring bidders’ commercial offers (see Section 7.2); and
· finally, reviewing Endocare’s representations (see Section 7.3).
[bookmark: _Toc230780611]NCA’s evaluation and scoring of quality-related questions
This section sets out the Panel’s assessment of NCA’s evaluation and scoring of bidders’ responses to the quality-related questions.
· Section 7.1.1 reviews NCA’s design and application of the scoring methodology;
· Section 7.1.2 reviews whether NCA failed to take into account material evidence when evaluating Endocare’s proposal; and
· Section 7.1.3 reviews whether NCA relied on undisclosed criteria when evaluating Endocare’s proposal.
7.1.1 Design and application of the scoring methodology
[bookmark: _Ref228972639][bookmark: _Ref227330182]Bidders, in submitting their proposals, were asked to respond to the eight questions set out in the first table below.[footnoteRef:22] The scoring methodology for evaluating answers to questions one to seven (Q01-Q07), as published in the tender documentation, is replicated in the second table. [22:  NCA’s evaluation of bidders’ responses to the financial question (i.e. commercial offers) is further discussed in Section 7.2.] 

	Key Criteria
	Evaluation Criteria
	Weighting %

	Quality and Innovation
	Q.01 Organisation Structure and Staff 
	12.5%

	
	Q.02 Contract Management 
	7.5%

	Value
	Q.03 Value for Money 
	10%

	Integration, Collaboration and Service Sustainability
	Q.04 Service Management 
	15%

	
	Q.05 Contingency Arrangements 
	7.5%

	Improving access, reducing health inequalities and facilitating choice
	Q.06 Patient Access
	7.5%

	Social Value
	Q.07 Social Value 
	10%

	Value
	Q.08 Financial 
	30%

	
	Total
	100%


Source: NCA, Invitation to Tender Documentation, 13 October 2025.
	Score label
	Score
	Definition of Score 

	Unacceptable
	0
	The response completely fails to meet all the requirements within all the points raised and/or does not answer any of the points raised or does not provide an answer at all.

	Weak
	1
	The response significantly fails to meet the required standard with the majority of the points raised and contains significant shortcomings in the response or is inconsistent with other aspects of the Tender, which provides insufficient confidence of delivery.

	Satisfactory
	2
	Response meets the required standard in the majority of the points raised, but is lacking in detail, shortcoming or inconsistent in other points raised.

	Good
	3
	The response meets the required standard in all the points raised, demonstrates a good understanding of the requirements, and provides evidence that the bidder will deliver the service to the requirements set out, and is tailored to the Contracting Authority's needs.

	Excellent
	4
	The response supports an excellent degree of confidence in the Bidder’s ability to deliver and/or exceeds the Contracting Authorities specified requirements and/or expectations.
The response is tailored to the Contracting Authorities needs. Where appropriate, the response is well evidenced, and/or of a quality and/or level of detail, and understanding that provides either a very high certainty of delivery or is considered likely to offer added value, likely to result in improved:
• quality and/or
• performance and/or
• efficiency and/or
• outcomes.


Source: NCA, Invitation to Tender Documentation, 13 October 2025.
Endocare, in its representations to the Panel, said that NCA “misapplied the published scoring methodology” when evaluating bidders’ proposals (see paragraph 33), particularly in relation to the application of the definition for a score of 4 (Excellent).
[bookmark: _Ref228295049]Endocare, in its earlier representations to NCA, noted that, for Q01, it had been awarded a score of 3 (Good) for failing to “exceed the contracting authorities specified requirements and/or expectations”.[footnoteRef:23] NCA’s internal review panel, when responding to Endocare’s concerns, explained the basis for awarding scores of 3 or 4 saying that: [23:  Endocare, Representations letter to NCA, 26 January 2026.] 

“A meeting of the requirements resulted in scores of 3 (“Good”). The absence of enhanced assurance or added value, above and beyond those requirements justified the decisions taken not to award 4 (‘Excellent’)
“Where Endocare’s responses met the requirements but did not provide additional evidence required to exceed them, the awarded score of 3 (‘Good’) was consistent with the published scoring methodology. Where Endocare’s responses met the requirements and provided a materially higher degree of confidence in its ability to exceed those requirements, the awarded score of 4 (‘Excellent’) was consistent with the published scoring methodology.”[footnoteRef:24] [24:  NCA, Representations response letter to Endocare, 17 February 2026.] 

[bookmark: _Ref228295073]NCA further explained its basis for awarding scores of 3 or 4 during this review, saying that:
“The published scoring methodology clearly set out the requirements for each score and was applied strictly as published.
“A score of ‘4 – Excellent’ required bidders to first fully meet the requirements of a ‘3–Good’, and in addition, to demonstrate elements expressly identified within the ‘4’ descriptor.
“The methodology explicitly used “and/or” throughout the ‘4 – Excellent’ criteria. It very transparently set out that there was more than one valid route by which a bidder could achieve a score of 4. No single element carried greater weight or priority over another. However, where ‘and/or’ statements were present, at least one of those elements had to be evidenced within the response for a score of 4 to be awarded.
“This was clearly and expressly stated within the published scoring methodology made available to all bidders in advance of submission. The methodology was applied exactly as published.
“Accordingly, a score of 3 was awarded where a response met the full requirements of a ‘Good’ submission but did not evidence any of the additional elements required as defined within the ‘4 – Excellent’ criteria.
“Where a bidder received a score of 3 (or 0, 1 or 2), the decision summary provided specific examples of how the response could have been strengthened to achieve a higher score, which strengthens the rationale for the award of the 3, whilst also helping the bidder to understand what was lacking to have been awarded a 4. This is normal practice and was intended to support bidders in understanding how their responses could be improved in future procurements.” [emphasis in original][footnoteRef:25] [25:  NCA, Follow up letter to the Panel, 10 April 2026.] 

[bookmark: _Ref228977533]The Panel notes that NCA’s feedback to Endocare in its tender outcome letter included statements such as:
“[Endocare’s answer] did not exceed the contracting authority’s specified requirements and/or expectations which in line with the scoring methodology is required to score a 4."[footnoteRef:26] [26:  NCA, Tender outcome letter to Endocare, 16 January 2026.] 

The Panel further notes that NCA’s feedback to Endocare which, in effect, says that bidders must exceed the contracting authority’s requirements and/or expectations to score a 4, is consistent with NCA’s response to Endocare’s representations (see paragraph 40). 
The Panel notes that NCA’s explanation to the Panel about how it applied the scoring methodology (i.e. that “A score of ‘4 – Excellent’ required bidders to first fully meet the requirements of a ‘3–Good’, and in addition, to demonstrate elements expressly identified within the ‘4’ descriptor” (see paragraph 41)) is not consistent with the tender documentation, tender outcome letters or NCA’s response to Endocare’s representations.
The Panel reviewed the definition for a score of 4 that was published in the tender documentation and compared this to NCA’s explanation to Endocare. The Panel notes that the definition for a score of 4 includes multiple “and/or” statements, which results in many possible pathways for an answer to achieve a score of 4. More specifically, the Panel identified 637 possible combinations of the factors set out in the definition that would result in an answer being eligible for a score of 4.
The Panel further notes that answers do not, in fact, have to “exceed the Contracting Authority’s specified requirements and/or expectations” or be “considered likely to offer added value” to qualify for a score of 4. For example, an answer would be eligible for a score of 4 if it “supports an excellent degree of confidence in the Bidder’s ability to deliver”, “is tailored to the Contracting Authority’s needs”, and “is well evidenced, and of a quality that provides a very high certainty of delivery”.
The Panel therefore is of the view that NCA’s feedback to Endocare (see paragraph 42), its response to Endocare’s representations (see paragraph 40) and its explanation to the Panel (see paragraph 41) are not consistent with the definition of a score of 4 set out in the tender documentation. This is because it is not necessary for an answer to exceed NCA’s requirements or expectations, or demonstrate added value, to be eligible for a score of 4. It is also not necessary for bidders to “first fully meet the requirements of a ‘3–Good’, and in addition, to demonstrate elements expressly identified within the ‘4’ descriptor”, to be eligible for a score of 4.
NCA told the Panel that it applied its interpretation of the definition for a score of 4 consistently and uniformly across bidders, saying that:
“individual evaluator scoring demonstrated a high level of alignment, with approximately 60% alignment on average (meaning that the score awarded by each evaluator independently was the same), and one question showing 70% alignment, meaning evaluators independently awarded the same score in the majority of cases …
[bookmark: _Ref227935771]“consensus scores were agreed [during moderation sessions] and the moderator ensured that each score was fully aligned with the published methodology and supported by clear, tangible justification. Feedback focused explicitly on identifying which elements of the published criteria were absent and what would have been required for the response to achieve a higher score”.[footnoteRef:27] [27:  NCA, Follow up letter to the Panel, 10 April 2026] 

The Panel notes that, even if NCA applied its interpretation of the definition for a score of 4 consistently and uniformly across bidders, there was still a mismatch between what bidders were told in the tender documentation about what was necessary to be awarded a score of 4 and the apparent, but unrecorded, definition that was, in practice, applied by NCA. This meant that some answers which were potentially eligible for a score of 4 according to the definition set out in the tender documentation may not have been awarded that score.
The Panel also considered whether the training that NCA provided to its evaluators could or should have clarified their understanding of how to apply the scoring definition. The Panel notes that the training did not provide any guidance that was specific to the scoring matrix used in this provider selection process. [footnoteRef:28] NCA told the Panel that “evaluators were issued with the actual scoring methodology for this procurement 7 working days prior to the opening of the evaluation window”.[footnoteRef:29] The Panel therefore has doubts about whether NCA’s training was likely to have resulted in evaluators having an accurate and comprehensive understanding of the definition of a score of 4, that would enable them to apply a consistent interpretation of the definition, especially given that the definition which evaluators had to apply was particularly complex. [28:  NCA described to the Panel how it had trained its evaluators, saying that members of its procurement team had presented a set of training slides in a virtual training session, and that “the information contained within the slides are for educational purposes only and do not represent the specifics for the procurement ie the scoring matrix. This is stated clearly within the training slides and was emphasised during the training session, held on MS Teams” (NCA, Response to Panel questions, 24 March 2026).]  [29:  NCA, Follow up letter to the Panel, 10 April 2026] 

In summary, the Panel finds that NCA, by not applying the scoring definitions set out in the tender documentation when evaluating bidders’ proposals, breached the PSR regulations including Regulation 4 which obliges commissioners to act transparently and fairly and Regulation 11(5) which requires commissioners to assess any offers received in accordance with the contract award criteria.
7.1.2 Whether NCA failed to consider relevant evidence
Endocare, in its representations to the Panel, raised concerns that NCA had “failed to take into account material evidence contained within the tender” when evaluating Endocare’s proposal (see paragraph 33).
Endocare raised similar concerns in its earlier representations to NCA, saying that:
“Throughout the Decision Summary, material evidence submitted by Endocare is not referenced, incorrectly summarised, or substituted with assumptions about what would exceed expectations. Examples provided by Endocare include extensive quality KPIs and demonstrated withdrawal time performance, contradicting the suggestion that these were absent.
“Endocare’s submission referenced PSIRF alignment, governance structure, risk escalation processes, and clinical engagement, yet the Decision Summary does not recognise these. Endocare’s continuous improvement processes including DNA analysis, demographic trends and bowel prep analysis appears to have been disregarded.”[footnoteRef:30] [30:  Endocare, Representations letter to NCA, 26 January 2026.] 

NCA, in responding to Endocare’s concerns, said that its review “did not find evidence that Endocare’s submission was overlooked or insufficiently considered. Evaluation records and feedback demonstrate detailed engagement with the submission. Disagreement with the outcome does not indicate a failure to consider the submission”.[footnoteRef:31] [31:  NCA, Representations response letter to Endocare, 17 February 2026.] 

[bookmark: _Ref228365127]The Panel, having reviewed NCA’s evaluator comments, moderation notes and moderated feedback to Endocare, has not seen evidence to suggest that NCA “failed to take into account material evidence contained within the tender”. The Panel’s view is that the feedback provided by NCA is in keeping with the PSR Statutory Guidance, which states that "relevant authorities may also choose to give feedback to unsuccessful providers on what they did well and what they could have done to improve their bid”.
In summary, the Panel’s view is that the evidence does not support a conclusion that NCA failed to consider relevant evidence when evaluating and scoring Endocare’s proposal.[footnoteRef:32] As a result, the Panel finds that NCA, in evaluating and scoring Endocare’s proposal, did not breach the PSR regulations as a result of failing to consider relevant evidence, and in particular Regulation 4 which obliges commissioners to act transparently and fairly and Regulation 11(5) which requires commissioners to assess any offers received in accordance with the contract award criteria. [32:  The Panel’s view on Endocare’s concerns about NCA’s consideration of evidence provided in relation to Endocare’s commercial offer is discussed in Section 7.2.2.] 

7.1.3 Whether NCA relied on undisclosed criteria
Endocare, in its representations to the Panel, raised concerns that NCA “relied on criteria that were not included in the specification or evaluation rubric” when evaluating Endocare’s bid (see paragraph 33).
Endocare raised similar concerns in its earlier representations to NCA, saying that:
“The Decision Summary repeatedly referred to evidence that was not required by the specification and in some cases relates to specialist modules irrelevant to the described services. For instance, BORN Barrett’s and HIGAN modules relate to advanced cancer pathways, not general insourcing endoscopy. GIRFT and advanced pathway redesign references, while helpful, are not mandatory within the scoring rubric …
“Endocare’s bid appears to have been marked down for not providing evidence outside the scope of the ITT. The ITT rubric required equal weighting of sub‑criteria and allowed ‘Excellent’ scoring where responses exceeded requirements. Endocare’s submission clearly exceeded multiple requirements, with structured governance, quantified data and detailed processes. The Decision Summary substituted irrelevant criteria (BORN/HIGAN) and overlooked core evidence.”[footnoteRef:33] [33:  Endocare, Representations letter to NCA, 26 January 2026.] 

The Panel, having reviewed NCA’s evaluator comments, moderation notes and moderated feedback to Endocare, notes that completion of BORN Barrett’s and HIGAN modules were cited by NCA in its feedback to Endocare as examples “which could have been included in order to exceed expectations”, and further notes that providing examples of information that could justify a higher score does not amount to the application of an undisclosed criterion.
The Panel’s view is that the evidence does not support a conclusion that NCA relied on undisclosed criteria when evaluating and scoring Endocare’s proposal.[footnoteRef:34] As a result, the Panel finds that NCA, in evaluating and scoring Endocare’s proposal, did not breach the PSR regulations as a result of relying on undisclosed criteria, and in particular Regulation 4 which obliges commissioners to act transparently and fairly and Regulation 11(5) which requires commissioners to assess any offers received in accordance with the contract award criteria. [34:  The Panel’s view on NCA’s design and application of the scoring methodology is discussed in Section 7.1.1.] 

[bookmark: _Toc230780612]NCA’s evaluation and scoring of bidders’ commercial offers
This section sets out the Panel’s assessment of whether NCA breached the PSR regulations when evaluating and scoring bidders’ commercial offers.
· Section 7.2.1 sets out relevant background to the submission and evaluation of bidders’ commercial offers;
· Section 7.2.2 discusses NCA’s evaluation and scoring of bidders’ commercial offers; and
· Section 7.2.3 discusses NCA’s clarification of bidders’ commercial offers.
7.2.1 Background to the submission and evaluation of bidders’ commercial offers
Bidders, in submitting their commercial offers to NCA (i.e. their response to Q08 in the tender documentation), were asked to submit two prices, each expressed as a discount to the NHS tariff, first, for outpatient services, and second, for diagnostic services.[footnoteRef:35] The commercial offer from bidders was weighted at 30% in the overall assessment, with equal weightings applied to bidders’ proposed discounts for outpatients and diagnostics services.[footnoteRef:36] [35:  The tender question in relation to the “value” criterion was question Q08. NCA, Schedule B - Bidder Response Document, 13 October 2025.]  [36:  NCA, Schedule B - Bidder Response Document, 13 October 2025.] 

[bookmark: _Ref228274242]NCA’s methodology for scoring bidders’ commercial offers, as set out in the tender documentation, was as follows:
“Tender prices will be scored on a comparative basis, with the highest discount offered receiving 100% of the available marks available. All other Tenders will be compared against that highest discount tender using the below formula:
(A / B) x100
A = Discount % of the tender being scored
B = Highest discount % submitted at tender
The individual diagnostic and outpatient scores will then be combined to provide the final score.”[footnoteRef:37] [37:  NCA, Invitation to Tender Documentation, 13 October 2025.] 

NCA sought confirmation or clarification in relation to bidders’ commercial offers on three occasions during the evaluation process.
First, on 11 November 2025, NCA asked bidders to “confirm that the percentage discounts offered in [their] submission [were] the overall discounts from NHS Payment Scheme[footnoteRef:38] (in layman terms, the discount % off of tariff) prices”. In response, all twelve bidders provided this confirmation.[footnoteRef:39] [38:  The NHS Payment Scheme is a set of rules, prices and guidance that determine how providers of NHS-funded healthcare are paid for the services they provide. It is designed to ensure that funding flows fairly and efficiently across the healthcare system. The Payment Scheme mainly applies to secondary care services – this includes hospitals, community services, ambulance trusts, and mental health care. Further information on the NHS Payment Scheme can be found at https://www.england.nhs.uk/pay-syst/nhs-payment-scheme/. ]  [39:  NCA, Commercial evaluation and clarifications, November 2025.] 

Second, on 21 November 2025, NCA sought further confirmation from all twelve bidders in relation to the discounts that were being offered, saying that large discounts had been offered, causing it to doubt whether its requirements had been interpreted correctly. Bidders were given the option of resubmitting their proposed discounts or confirming that they did not wish to make any changes.
In response, Endocare reduced its proposed discount for outpatient services by [][footnoteRef:40] percentage points and for diagnostics by [] percentage points. Venture increased its proposed discounts for both diagnostics and outpatient services by [] percentage points. Of the remaining ten bidders, six reduced their proposed discounts and four bidders did not change their offer.[footnoteRef:41] [40:  These figures (and other figures as indicated in this paragraph) have been excised from the report on the basis that the Panel has reasonable grounds to consider that they may be commercially confidential.]  [41:  NCA, Commercial evaluation and clarifications, November 2025.] 

[bookmark: _Ref228980020]NCA told the Panel that, after receiving these responses, it carried out a cost modelling exercise to “gauge any indication of unsustainable bids”.[footnoteRef:42] In this cost modelling exercise, NCA estimated the likely cost of service provision based on its own data,[footnoteRef:43] “informed by a number of assumptions drawn from the Trust’s knowledge and experience of this market”[footnoteRef:44], and compared this to the proposed discounts offered by bidders. NCA told the Panel that this analysis indicated that seven bidders, including Endocare and Venture, were likely to incur a loss on the DDIS as their proposed prices would not generate revenue sufficient to cover the cost of service provision (as modelled by NCA). [42:  NCA, Response to Panel questions, 12 March 2026.]  [43:  “We use the most minimum base costs that we are aware of as an NHS organisation” (Panel meeting with NCA, 2 April 2026).]  [44:  NCA, Follow up letter to the Panel, 10 April 2026] 

[bookmark: _Ref228869051]Finally, on 2 December 2025, the seven bidders that NCA determined to be at risk of making losses on the DDIS contract (based on its own data and baseline cost assumptions, see paragraph 68) were asked several further clarification questions. NCA told the Panel that these clarifications “enabled a financially sustainable contract to be identified for award”[footnoteRef:45] with the seven bidders all given the option of confirming or reducing their proposed discounts. Neither Endocare nor Venture chose to reduce their proposed discounts.[footnoteRef:46] [45:  Panel meeting with NCA, 2 April 2026.]  [46:  NCA, Commercial evaluation and clarifications, December 2025.] 

7.2.2 NCA’s scoring of bidders’ commercial offers
Endocare, in its representations to NCA, raised concerns that its response to the clarification questions concerning its commercial offer was not reflected in the score it was awarded. Endocare also raised concerns that the clarification process conferred an unfair advantage on the successful bidder. More specifically, Endocare told NCA that:
“NCA raised concerns about the financial sustainability of Endocare’s discounts, Endocare subsequently provided detailed clarifications, demonstrated accurate cost modelling based on incumbent experience, confirmed that quality and safety could be maintained and explained their efficiency mechanisms. NCA expressly confirmed in writing (Exhibit MG4) on 9 December 2025 that: ‘The Trust feels reassured by the details provided and has no further requests for information’. These assurances do not appear to have been reflected in the scoring despite directly addressing the criteria.
“Endocare has concerns that the request for them to adjust their discounts was done in order for the successful bidder to be given an opportunity to improve their discounts suggesting that a decision regarding the award of the Contract had already been made.”[footnoteRef:47] [47:  Endocare, Representations letter to NCA, 26 January 2026.] 

NCA, in responding to Endocare’s concerns, said that:
“The financial viability clarification issued on 2nd December 2025 was sent to all bidders who, following detailed cost modelling, indicated a potential lossmaking position. In line with PSR requirements, this clarification was necessary to obtain assurance of each bidder’s financial sustainability. The same request was issued uniformly to seven bidders, including both Endocare and the successful provider.
“The successful bidder did not amend their discount percentage in response to this clarification.
“Endocare’s score accurately reflects the discount percentage they submitted, assessed strictly in accordance with the commercial methodology set out in the ITT. This scoring is wholly independent of any quality criteria, as commercial and quality evaluations were conducted entirely in isolation and have no bearing on one another.
“The [NCA representations review] panel is satisfied that the financial viability request was made solely to seek assurance about the financial sustainability of suppliers to deliver this contract, as it is the Trust’s responsibility to do.”[footnoteRef:48] [48:  NCA, Representations response letter to Endocare, 17 February 2026.] 

The Panel has considered both aspects of the concerns raised by Endocare, namely: (i) that its response to NCA’s clarification questions was not reflected in the score that it was awarded for its commercial offer (see paragraph 73); and (ii) that NCA’s clarification questions conferred an unfair advantage on the successful bidder (see paragraphs 74 to 78).
[bookmark: _Ref228974414]Regarding Endocare’s concern that the assurances it provided to NCA regarding its commercial offer “do not appear to have been reflected in the scoring despite directly addressing the criteria”, the Panel notes that NCA’s scoring methodology for commercial offers involved the application of the formula set out at paragraph 63. The Panel’s view is that NCA correctly applied this formula for scoring to all bidders’ commercial offers. As a result, the Panel finds that NCA, in scoring bidders’ commercial offers, did not breach the PSR regulations, and in particular Regulation 11(5), which required NCA to assess “offers received in accordance with the contract or framework award criteria”.
7.2.3 NCA’s clarification and confirmation of bidders’ commercial offers
[bookmark: _Ref228875643][bookmark: _Ref227318593]Endocare told the Panel that it had concerns that NCA’s clarification questions about bidders’ commercial offers were a means of NCA “allowing other providers to improve their prices because Endocare was the most competitively priced”. Endocare also told the Panel that “even though we did a proper financial analysis, we know the finances behind running that service … [NCA] were implying we would be making a loss … we [were] put under pressure really to reduce that discount”.[footnoteRef:49] [49:  Panel meeting with Endocare, 1 April 2026.] 

[bookmark: _Ref227327726]NCA told the Panel that it sought clarification and confirmation from bidders regarding their commercial offers because “there were some significant discount levels provided within the commercial bids … and the reason that we did that was to ensure that the commercial bids accurately reflected the trust requirements which were published, as well as being financially sustainable”.[footnoteRef:50] [50:  Panel meeting with NCA, 2 April 2026.] 

NCA also told the Panel that “all bidders were communicated with equally and treated fairly through this process” and that “any bidder who indicated a loss position as a result of [NCA’s] cost modelling” was issued the final set of clarification questions on 2 December 2025. NCA further told the Panel that “we strongly believe that undertaking these clarifications were proportionate due diligence to carry out, particularly when securing a financially sustainable offer” and that these were “aligned to PSR”.[footnoteRef:51] [51:  Panel meeting with NCA, 2 April 2026.] 

The Panel notes that, contrary to Endocare’s representations, its commercial offer was not the most competitively priced, and the evidence does not support a conclusion that NCA’s clarifications were intended to confer any advantage on any particular bidder.
[bookmark: _Ref229036122]The Panel has, however, looked in further detail at another aspect of the clarification process used by NCA with respect to bidders’ commercial offers, namely NCA’s cost modelling and analysis of the financial sustainability of bidders’ commercial offers.
[bookmark: _Ref228880613]To test the sustainability and viability of bidders’ commercial offers, NCA modelled the cost of service provision based on its own data and baseline cost assumptions and compared this to the discounted prices offered by bidders (see paragraph 68).
NCA told Endocare that it had concerns that Endocare’s commercial offer was “financially unviable and unsustainable”, saying that its modelling “indicated a significant loss on Outpatients and a loss on Diagnostics”.[footnoteRef:52] NCA communicated in similar terms to the other six bidders where NCA’s analysis indicated that their commercial offer would result in a loss making service (see paragraph 69).[footnoteRef:53] [52:  NCA, Financial clarifications to Endocare, 2 December 2025.]  [53:  NCA, Commercial evaluation and clarifications, December 2025. ] 

The Panel notes that NCA’s cost modelling, and the resulting conclusions about the sustainability of bidders’ offers, was based on NCA’s assumptions about a subset of costs bidders would incur in delivering the DDIS.[footnoteRef:54] The Panel notes that, to the extent that commissioners are likely to have service viability concerns, it may be more helpful to request information about the cost of service delivery in bidders’ proposals. This will allow commissioners to form a view on the viability of a provider’s proposal without the commissioner having to make its own assumptions about service delivery costs, and enable a functional assessment of costs across pay and non pay elements, affording a more informed investigation of costs if required. [54:  NCA told the Panel that “What we didn't include within that [NCA’s financial model] was digital systems, any other staff cost, any profit share that they might use, statutory employment costs, uniform and PPE and CQC accreditation JAG costs as well because you know we could go on forever with that” (Panel meeting with NCA, 2 April 2026).] 

The Panel’s view is that NCA’s sense-checking of the viability of bidders’ commercial offers in itself does not raise any issues in terms of compliance with the PSR regulations. However, the Panel notes that there are risks to the conduct of the provider selection process arising from how a commissioner communicates the results of its own cost modelling and the conclusions that are then drawn around the sustainability of bidders’ proposals.
The Panel has some concerns about the strength of the conclusions drawn by NCA based on its cost modelling, in light of the assumptions on which its analysis was based, and how this informed NCA’s communications with bidders. However, the Panel’s view is that no breach of the PSR regulations occurred given that Endocare and Venture received the same message and had the same opportunity to amend their pricing.
As a result, the Panel finds that NCA, in seeking clarification and confirmation of bidders’ commercial offers, did not breach the PSR regulations and in particular Regulation 4 which obliges commissioners to act transparently and fairly and Regulation 11(5) which requires commissioners to assess any offers received in accordance with the contract award criteria.
[bookmark: _Toc228986928][bookmark: _Toc228986929][bookmark: _Toc228986930][bookmark: _Toc230780613]NCA’s review of Endocare’s representations
This section sets out the Panel’s assessment of whether NCA breached the PSR regulations when reviewing Endocare’s representations about the provider selection process. Endocare told the Panel that NCA had “failed to conduct a fair and transparent review of the representations” and had “acted in a manner giving rise to apparent predetermination” (see paragraph 33).
7.3.1 Background to NCA’s review of Endocare’s representations
On 16 January 2026, NCA informed bidders of the outcome of the provider selection process and published an intention to award notice announcing Venture as the successful bidder (see paragraph 30).
[bookmark: _Ref227936481]On 20 January 2026, NCA’s Clinical Director emailed consultant gastroenterologists at NCA about weekend clinics and also said that:
“… getting registered with Venture will be helpful as they will be taking over general insourcing work from March 2026 onwards …”[footnoteRef:55] [55:  NCA Clinical Director, Email to consultant gastroenterologists at NCA, 20 January 2026.] 

On 26 January 2026, Endocare submitted its representations to NCA about the provider selection process (see paragraph 31).
NCA told the Panel about its process for reviewing Endocare’s representations, saying:
“Upon receipt of Endocare’s representation letter dated 26 January 2026, NCA convened its pre‑established and pre‑documented Independent Review Panel. The panel comprised two NCA staff members who had no involvement in the procurement process in any capacity.
“The panel members were:
… Interim Head of Strategic Procurement
… Procurement Manager
“Both panel members had completed Conflict of Interest declarations prior to the receipt of representations, and both confirmed that they had no interests to declare.
“Each panel member reviewed Endocare’s representations independently and in full. Following their individual reviews, the panel members compared findings and agreed a consolidated position, which formed the basis of the Trust’s response to the representations.
“To support the review and enable the panel to reach fully informed conclusions, factual clarification and documentation were requested from … NOE CPC Category Manager leading the procurement. [NOE CPC Category Manager] did not provide any commentary, opinion, or decision‑making input in relation to the Trust’s response to the representations. The Trust did draw on legal advice during this phase …”[footnoteRef:56] [56:  NCA, Response to Panel questions, 6 March 2026.] 

NCA also told the Panel that “a number of virtual meetings were held to discuss and progress the representation review process to ensure a timely response” with minutes taken at these meetings.[footnoteRef:57] [57:  NCA, Response to Panel questions, 6 March 2026.] 

7.3.2 Endocare’s concerns about pre-determination of NCA’s review and NCA’s response
Endocare, in its representations to the Panel, raised concerns that NCA’s review of its representations was undermined (or predetermined) by virtue of the email sent to NCA’s consultant gastroenterologists by NCA’s Clinical Director on 20 January 2026, which said that Venture would be taking over the insourcing service (see paragraph 87).
Endocare had previously raised these concerns with NCA, saying that:
“The Clinical Director’s email dated 20 January 2026 to consultants … was sent before the NCA’s original standstill end-date of 17 Feb 2026 and before the expiry of the 8 working day period following the decision on 16 January 2026. Predetermining the provider during standstill undermines the integrity and purpose of Regulation 12 (pre-award representations and review) and frustrates transparency and fairness under PSR guidance.”[footnoteRef:58] [58:  Endocare, Representations letter to NCA, 26 January 2026.] 

NCA, in response to Endocare’s concerns, said that:
“[Regulation] 12 of the Provider Selection Regime is explicit that a contract must not be entered into during the standstill period. In this context, ‘entering into’ a contract means taking steps that render the agreement legally binding. Having reviewed the evidence available, the [NCA representations review] Panel has seen no indication that any binding contractual obligations were created during the standstill period. In particular:
· no contract was executed;
· no services were delivered;
· no contractual performance commenced;
· no payments were made; and
· no irreversible commercial or operational advantage was conferred.
“Whilst initial administrative or preparatory activity may have taken place, the [NCA representations review] Panel is satisfied that such activity did not amount to contract conclusion or early performance and therefore did not breach the requirements of [Regulation] 12.
“The grounds raised contend that an email issued during the standstill period demonstrates pre-determination. The [NCA representations review] Panel does not agree with this characterisation.
“At the time the referenced email was sent, the decision as to the preferred provider had already been lawfully made in accordance with the PSR process, and all bidders had been formally notified of the outcome following publication of the F03 notice.
“Communicating on the basis of a concluded decision does not constitute pre-determination. Pre-determination would require evidence that the decision had been fixed in advance of the evaluation and decision-making process. The [NCA representations review] Panel has seen no such evidence.
“On the basis of the material reviewed, the [NCA representations review] Panel does not consider that the matters raised establish a breach of [Regulation] 12, nor that they demonstrate pre-determination or procedural unfairness.”[footnoteRef:59] [59:  NCA, Representations response letter to Endocare, 17 February 2026.] 

7.3.3 Panel’s assessment of Endocare’s concerns about pre-determination of the representations review process
The Panel notes that the email from NCA’s Clinical Director to consultant gastroenterologists at NCA, announcing Venture as the successful bidder and encouraging consultants to sign up to Venture, took place before the standstill period had closed and before NCA had reviewed Endocare’s representations.
While it may have been helpful for NCA’s Clinical Director to have been clear in his email that the standstill period had not yet closed, the Panel does not believe that this email had the effect of pre-determining the subsequent review of Endocare’s representations. The Clinical Director was not involved in NCA’s review of Endocare’s representations, which was carried out by two staff from NCA’s procurement function. The Panel has not seen any evidence to suggest that the outcome of their review was influenced by the Clinical Director’s email.
As a result, the Panel finds that NCA, in reviewing Endocare’s representations, did not breach the PSR regulations and in particular Regulation 12(4) which governs the conduct of commissioners’ reviews of representations by aggrieved providers.
[bookmark: _Toc230780614]Panel Advice
In summary, the Panel’s findings on the provider selection process carried out by NCA for DDIS are as follows:
· First, the Panel finds that NCA, by not applying the scoring definitions set out in the tender documentation when evaluating bidders’ proposals, breached the PSR regulations and in particular Regulation 4 which obliges commissioners to act transparently and fairly and Regulation 11(5) which requires commissioners to assess any offers received in accordance with the contract award criteria.
· Second, the Panel finds that NCA, in evaluating and scoring Endocare’s proposal, did not breach the PSR regulations as a result of failing to consider relevant evidence, and in particular Regulation 4 which obliges commissioners to act transparently and fairly and Regulation 11(5) which requires commissioners to assess any offers received in accordance with the contract award criteria.
· Third, the Panel finds that NCA, in evaluating and scoring Endocare’s proposal, did not breach the PSR regulations as a result of relying on undisclosed criteria, and in particular Regulation 4 which obliges commissioners to act transparently and fairly and Regulation 11(5) which requires commissioners to assess any offers received in accordance with the contract award criteria.
· Fourth, the Panel finds that NCA, in seeking clarification and confirmation of bidders’ commercial offers, did not breach the PSR regulations and in particular Regulation 4 which obliges commissioners to act transparently and fairly and Regulation 11(5) which requires commissioners to assess any offers received in accordance with the contract award criteria.
· Finally, the Panel finds that NCA, in reviewing Endocare’s representations, did not breach the PSR regulations and in particular Regulation 12(4) which governs the conduct of commissioners’ reviews of representations by aggrieved providers.
Given these conclusions, three options are open to the Panel. The Panel may advise that:
· the breach had no material effect on NCA’s selection of a provider and it should proceed with awarding the contract as originally intended;
· NCA should return to an earlier step in the provider selection process to rectify the issues identified by the Panel; or
· NCA should abandon the current provider selection process.
The Panel’s view is that the breach it has identified is likely to have had a material effect on NCA’s selection of a provider. That is, if NCA had complied with the PSR regulations and correctly applied its scoring methodology, then it may have selected a different provider as the successful bidder.
As a result, the Panel’s advice is that NCA should return to an earlier step in the provider selection process to rectify the issues identified by the Panel. In particular, the Panel advises NCA to, at a minimum, return to the evaluation of bidders’ proposals and carry out a new evaluation and scoring of these proposals in accordance with the scoring definitions set out in the tender documentation.
The Panel notes that it is open to NCA to choose to return to an earlier stage of the provider selection process if, for example, it concludes that the complexity of the definition for a score of 4 means that: (i) NCA is unable to evaluate proposals in a manner that is consistent with this definition; and/or (ii) NCA believes that bidders’ understanding of the definition for a score of 4 was sufficiently uncertain that their proposals would have been materially different had there been greater clarity.
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