Independent Patient Choice and Procurement Panel
Review of a proposed contract award
Community Ophthalmology Services in Nottinghamshire
Case Reference: CR0069-26
4 November 2026



Contents
1.	Executive Summary	3
2.	Introduction	6
3.	Background to this review	7
4.	Representations by CHEC	9
5.	Panel Assessment	10
5.1	N&N ICB’s decision to exclude CHEC	10
5.2	N&N ICB’s response to CHEC’s information request	18
6.	Panel Advice	22




[bookmark: _Toc217383382][bookmark: _Toc243651903]Executive Summary
On 10 September 2026, Community Health and Eyecare Limited (CHEC) asked the Independent Patient Choice and Procurement Panel (the Panel) to advise on the provider selection process conducted by NHS Nottingham and Nottinghamshire Integrated Care Board (N&N ICB) for community ophthalmology services.
N&N ICB is seeking to award a new contract for community ophthalmology services in Nottinghamshire. Community ophthalmology services in Nottinghamshire are currently supplied by three providers, serving Mid & South Notts, Bassetlaw and Nottingham City respectively.
With the providers’ contracts coming to an end on 30 September 2026, N&N ICB decided to implement a new service model with a single provider supplying community ophthalmology services across Nottinghamshire. The service includes:
clinical triage of referrals from optometrists and GPs;
community assessment and treatment, including for minor eye conditions;
cataract post-operative care; and
community low vision aid service.
N&N ICB expects several benefits from the new arrangements, including greater consistency in patient pathways, improved system working and reduced duplication.
N&N ICB held a market engagement event with potential suppliers on 29 January 2026, in advance of the provider selection process, where the ICB set out its intention to select a single provider of community ophthalmology services for the ICB. On 19 March, N&N ICB published a notice setting out its intention to use the competitive process to select a provider. Interested providers were asked to submit proposals by 17 April.
The provider selection process was carried out in four stages:
Stage 1: Preliminary compliance review;
Stage 2: Evaluation of responses to the basic selection criteria questions;
Stage 3: Evaluation of responses to the key criteria questions;
Stage 3a: Moderation;
Stage 3b: Clarification (as needed);
Stage 3c: Further moderation (as needed);
Stage 4: Provider notification of evaluation outcome.
Six providers submitted proposals. Three of these providers, including CHEC, were excluded during the evaluation for failing to meet the basic selection criteria. A fourth provider was excluded for failing to achieve the minimum required score following evaluation of key criteria questions.
On 22 June 2026, N&N ICB informed bidders that EMMS Healthcare Limited (EMMS), the incumbent provider of community ophthalmology services for Nottingham City, was the successful bidder. The ICB published an intention to award notice to this effect on the same day.
The new contract has an initial duration of three years with the option of a two year extension. The contract was originally intended to commence on 1 October 2026. The lifetime value of the contract, including the two year extension, is approximately £4.6 million (excluding VAT).
On 23 June 2026, CHEC made representations to N&N ICB raising concerns, and requesting information, about the provider selection process. N&N ICB’s local representations review panel (the local panel) met on 29 July 2026 to consider CHEC’s representations, as well as representations by two other unsuccessful bidders. Having reviewed these representations, the local panel recommended that N&N ICB proceed with awarding the contract to EMMS as originally intended.
N&N ICB wrote to CHEC on 3 September 2026 informing it of the outcome of its review of CHEC’s representations, and supplying some of the information requested by CHEC.
On 8 September 2026, CHEC wrote to N&N ICB again, taking account of the information shared by N&N ICB, and further explaining its concerns about the provider selection process. N&N ICB responded on 10 September, confirming the ICB’s decision to proceed with the contract award as originally intended and noting CHEC’s ability to request a review by the Panel.
The Panel’s findings on the provider selection process carried out by N&N ICB for its community ophthalmology service are as follows:
First, the Panel finds that N&N ICB, in requesting that bidders supply the DPIA template, and in scoring answers on a pass/fail basis, did not breach the PSR regulations and in particular the obligation under Regulation 4(1)(b) to act transparently, fairly and proportionately.
Second, the Panel finds that N&N ICB, in tagging the question response field for Question K.06a in the Atamis portal as “Optional”, did not breach the PSR regulations and in particular the obligation under Regulation 4(1)(b) to act transparently, fairly and proportionately.
Third, the Panel finds that N&N ICB’s decision to exclude CHEC as a result of it receiving a score of “Fail” for Question K.06 did not breach the PSR regulations and in particular the obligation under Regulation 4(1)(b) to act transparently, fairly and proportionately.
Fourth, the Panel finds that N&N ICB, in identifying that the DPIA template was missing in the Stage 2 evaluation of responses to the basic selection criteria questions rather than in the Stage 1 preliminary compliance review, did not breach the PSR regulations and in particular the obligation under Regulation 4(1)(b) to act transparently, fairly and proportionately.
Fifth, the Panel finds that N&N ICB, in failing to keep a record of the outcome of Stage 1 of the provider selection process or a contemporaneous record of its decision to exclude CHEC from the provider selection process, breached the PSR regulations and in particular Regulation 24 which sets out commissioners’ record keeping obligations.
Sixth, the Panel finds that N&N ICB, in failing to provide a sufficient response to CHEC’s information request and in failing to provide a justified decision to withhold information under Regulation 12(5), breached the PSR regulations and in particular Regulation 12(4) which requires commissioners to provide promptly any information requested by an aggrieved provider where the relevant authority has a duty to record that information, and Regulation 12(5) which sets out the basis for withholding requested information.
Finally, the Panel finds that N&N ICB, in responding to CHEC’s request for information at the same time as communicating its further decision in relation to CHEC’s representations, breached the PSR regulations and in particular Regulation 12(4)(b) which obliges commissioners to provide promptly any information requested by an aggrieved provider where the relevant authority has a duty to record that information, and Regulation 12(4)(a) which obliges commissioners to ensure each provider who made representations is afforded such further opportunity to explain or clarify the representations as the relevant authority considers appropriate.
Given these conclusions, three options are open to the Panel. The Panel may advise that:
the breaches had no material effect on N&N ICB’s selection of a provider and it should proceed with awarding the contract as originally intended;
N&N ICB should return to an earlier step in the provider selection process to rectify the issues identified by the Panel; or
N&N ICB should abandon the current provider selection process. 
The Panel’s view is that, given its finding that N&N ICB’s decision to exclude CHEC from the provider selection process did not breach the PSR regulations, the ICB’s subsequent breaches of the PSR regulations in relation to CHEC’s information requests were not material to the outcome of the provider selection process. This is because, even if N&N ICB had provided the requested information both completely and in a timely way, this would not have resulted in a situation where CHEC would have been eligible to win the contract.
As a result, the Panel’s advice is that N&N ICB continue with the planned award of the contract for its community ophthalmology service as originally intended.
On a broader note, the Panel encourages commissioners to carefully consider the materiality and impact of mandatory requirements in their provider selection processes. It is, of course, critical that commissioners run provider selection processes that are procedurally sound, and meet the requirements of transparency, fairness and proportionality. At the same time, commissioners should also ensure that they do not lose sight of the need to secure high quality provision for patients, whilst spending public money wisely.
While the Panel has not found any breach of the PSR regulations on this basis in this case, the Panel notes that overly restrictive or unnecessarily prohibitive “pass/fail” exclusionary criteria may have the effect of distorting or unduly narrowing the field of potential providers, making it more difficult for commissioners to meet the requirements of Regulation 4(1)(a), which obliges commissioners to “act with a view to: (i) securing the needs of the people who use the services; (ii) improving the quality of the services; and (iii) improving efficiency in the provision of the services.
[bookmark: _Toc243651904]Introduction
[bookmark: _Ref239415607]On 10 September 2026, Community Health and Eyecare Limited (CHEC)[footnoteRef:1] asked the Independent Patient Choice and Procurement Panel (the Panel) to advise on a provider selection process conducted by NHS Nottingham and Nottinghamshire Integrated Care Board (N&N ICB)[footnoteRef:2] for community ophthalmology services. [1:  CHEC is a provider of community healthcare services to the NHS. Further information on CHEC can be found at https://chec.uk/.]  [2:  N&N ICB is the statutory body responsible for planning health services for Nottingham and Nottinghamshire and managing the budget for these services. Further information can be found on its website at https://notts.icb.nhs.uk/.] 

The Panel’s role is to act as an independent review body for contract award decisions made under the Provider Selection Regime (PSR). The PSR offers relevant authorities (i.e. commissioners) greater flexibility in their selection of health care providers, and has applied to NHS and local authority commissioning of health care services since 1 January 2024.[footnoteRef:3] [3:  The PSR regulations, issued under the Health and Care Act 2022, are formally known as the Health Care Services (Provider Selection Regime) Regulations 2023. The regulations are available at https://www.legislation.gov.uk/uksi/2023/1348/contents/made and the accompanying statutory guidance is available at NHS England, The Provider Selection Regime: statutory guidance, https://www.england.nhs.uk/long-read/the-provider-selection-regime-statutory-guidance/. (Commissioners must have regard to the Provider Selection Regime statutory guidance when arranging services under the PSR regulations (as per s12ZB(5) of the National Health Service Act 2006).)] 

[bookmark: _Ref237415755]Panel reviews may take place following a commissioner’s review of its provider selection process and where a provider remains concerned about that process. The Panel’s Standard Operating Procedures set out the Panel’s approach to conducting reviews.[footnoteRef:4] In each case, the Panel’s report, containing its assessment and advice, is supplied to the commissioner and the provider, and published on the Panel’s webpage. The commissioner is then responsible for reviewing its decision in light of the Panel’s advice. [4:  The Panel’s Standard Operating Procedures are available at https://www.england.nhs.uk/commissioning/how-commissioning-is-changing/nhs-provider-selection-regime/independent-patient-choice-and-procurement-panel/] 

CHEC’s request for a Panel review was accepted on 16 September 2026, following an assessment of its request against the eligibility requirements and prioritisation criteria that make up the Panel’s case acceptance criteria.[footnoteRef:5] [5:  The Panel’s case acceptance criteria are available at https://www.england.nhs.uk/commissioning/how-commissioning-is-changing/nhs-provider-selection-regime/independent-patient-choice-and-procurement-panel/. ] 

CHEC’s request met the eligibility requirements, and as the Panel was approaching full capacity, the request was also considered against the prioritisation criteria. The Panel considered that advising on the issues raised in CHEC’s representations would be likely to help wider compliance with the PSR regulations. The Panel also considered that the case was suitable for a light touch approach, given the limited number of issues of concern. As a result, when accepting the case, the Panel’s Chair appointed a single member to a Case Panel for this review (in line with the Panel’s procedures), this being the Panel Chair, Andrew Taylor.[footnoteRef:6] [6:  Biographies of Panel members are available at https://www.england.nhs.uk/commissioning/how-commissioning-is-changing/nhs-provider-selection-regime/independent-patient-choice-and-procurement-panel/panel-members/.] 

During the Panel’s review, however, it became clear that the Panel’s decision-making process would be improved by the appointment of additional members to the Case Panel. As a result, the Panel’s Chair appointed Albert Sanchez-Graells and Sally Collier to the Case Panel for this review.
The Panel’s assessment and advice is set out as follows:
Section 3 sets out the background to the Panel’s review, including the events leading up to, and including, the provider selection process;
Section 4 sets out the concerns raised by CHEC;
Section 5 sets out the Panel’s assessment of the issues; and
Section 6 sets out the Panel’s advice to N&N ICB.[footnoteRef:7] [7:  The Panel’s advice is provided under paragraph 23 of the PSR regulations and takes account of the representations made to the Panel prior to forming its opinion.] 

The Panel thanks N&N ICB and CHEC for their assistance and cooperation during this review.
[bookmark: _Toc243651905]Background to this review
N&N ICB is seeking to award a new contract for community ophthalmology services. Community ophthalmology services in Nottinghamshire include:
clinical triage of referrals from optometrists and GPs;
community assessment and treatment, including for minor eye conditions;
cataract post-operative care; and
community low vision aid service.[footnoteRef:8] [8:  Arden & GEM CSU, Provider Selection Process Outcome Report, Community Ophthalmology Service, June 2026.] 

Currently, these services are supplied by three providers, which serve, respectively, Mid & South Notts, Bassetlaw and Nottingham City. With the providers’ contracts coming to an end on 30 September 2026, N&N ICB decided to implement a new service model, with a single provider supplying community ophthalmology services across Nottinghamshire. N&N ICB expects several benefits from this new service model, including greater consistency in patient pathways, improved system working and reduced duplication.
[bookmark: _Ref238818816]In advance of the provider selection process for the new contract, N&N ICB held a market engagement event for potential suppliers on 29 January 2026.[footnoteRef:9] On 19 March, N&N ICB published a notice setting out its intention to use the competitive process to select a provider, and interested providers were asked to submit proposals by 17 April.[footnoteRef:10] [9:  N&N ICB, ICB-wide Community Ophthalmology Service, Market Engagement Event, 29 January 2026.]  [10:  N&N ICB, Community Ophthalmology Service, Contract Notice, Find a Tender Service, 19 March 2026 at https://www.find-tender.service.gov.uk/Notice/025009-2026.] 

[bookmark: _Ref236229091]The provider selection process was carried out in four stages:
Stage 1: Preliminary compliance review;
Stage 2: Evaluation of responses to the basic selection criteria questions;
Stage 3: Evaluation of responses to the key criteria questions;
Stage 3a: Moderation;
Stage 3b: Clarification (as needed);
Stage 3c: Further moderation (as needed);
Stage 4: Provider notification of evaluation outcome.[footnoteRef:11] [11:  Arden & GEM CSU, Provider Selection Process Outcome Report, Community Ophthalmology Service, June 2026.] 

In carrying out the provider selection process, N&N ICB was supported by Arden and Greater East Midlands (GEM) Commissioning Support Unit (Arden & GEM CSU).
Six providers submitted proposals. Three of these providers, including CHEC, were excluded during the evaluation process for failing to pass the basic selection criteria. A fourth provider was excluded later in the evaluation process for failing to achieve the minimum required score for responses to the key criteria questions.[footnoteRef:12] [12:  Arden & GEM CSU, Provider Selection Process Outcome Report, Community Ophthalmology Service, June 2026.] 

On 22 June 2026, N&N ICB informed bidders that EMMS Healthcare Limited (EMMS),[footnoteRef:13] the incumbent provider of community ophthalmology services for Nottingham City, was the successful bidder. The ICB published an intention to award notice to this effect on the same day.[footnoteRef:14] [13:  The Panel notes that EMMS is a CQC registered provider, but does not appear to have an operational website. Further details on EMMS are available on the CQC website at https://www.cqc.org.uk/location/1-12687593050.]  [14:  N&N ICB, Community Ophthalmology Service, Contract Award Notice on Find a Tender Service, 22 June 2026, https://www.find-tender.service.gov.uk/Notice/058724-2026?p=1.] 

The new contract has an initial duration of three years, with the option of a two year extension, and was originally intended to commence on 1 October 2026. The contract has a lifetime value, including the two year extension, of approximately £4.6 million (excluding VAT).[footnoteRef:15] [15:  Arden & GEM CSU, Provider Selection Process Outcome Report, Community Ophthalmology Service, June 2026.] 

On 23 June 2026, CHEC made representations to N&N ICB raising concerns, and requesting information, about the provider selection process. N&N ICB’s local representations review panel (the local panel) met on 29 July 2026 to consider CHEC’s representations, as well as representations by two other unsuccessful bidders. Having reviewed these representations, the local panel recommended that N&N ICB proceed with awarding the contract to EMMS as originally intended.
On 3 September 2026, N&N ICB wrote to CHEC informing it of the outcome of its review of CHEC’s representations, and supplying some of the information requested by CHEC.
On 8 September 2026, CHEC wrote to N&N ICB again, taking account of the information shared by N&N ICB, further explaining its concerns about the provider selection process. N&N ICB responded on 10 September, confirming the ICB’s decision to proceed with the contract award as originally intended and noting CHEC’s ability to request a review by the Panel.
On 10 September 2026, CHEC asked the Panel to review N&N ICB’s provider selection process. The Panel accepted this request on 16 September. On being made aware of the Panel’s acceptance decision, N&N ICB confirmed that it would hold the standstill period open for the duration of the Panel’s review.
[bookmark: _Toc243651906]Representations by CHEC
[bookmark: _Ref242982656]CHEC’s concerns about the provider selection process, as set out in its representations to the Panel, are as follows:
“CHEC submitted representations during the standstill period challenging its exclusion from the procurement at the Basic Selection stage following a "Fail" score for Question K.06a.
“CHEC's position is that the exclusion arose solely because a DPIA template was not uploaded to Question K.06a, despite CHEC confirming GDPR compliance and the existence of appropriate DPIA processes. CHEC contends that this was a technical and documentary omission rather than a substantive failure of compliance.
“CHEC's primary representation is that the procurement process was not conducted in accordance with the principles set out in Regulation 4 of the PSR. To be specific, CHEC believes there was a lack of transparency because the Atamis procurement portal designated the K.06a attachment field as "Optional", whilst the evaluation criteria stated that failure to upload a DPIA template would result in an automatic fail.
“CHEC's position is that bidders were presented with contradictory information and that it was reasonable to rely on the configuration of the contracting authority's procurement system. CHEC further has issue that the principles of fairness and equal treatment may not have been applied consistently.
“Following disclosure of some evaluation materials, CHEC identified evidence suggesting that another bidder's initial fail score at the same requirement was subsequently overturned during moderation following further consideration of the attached document. CHEC believes this raises legitimate questions regarding consistency of evaluation, moderation and application of the published criteria. CHEC also considers the exclusion decision to be disproportionate.
“The exclusion prevented the bid from progressing to the scored evaluation stage despite no concerns being raised regarding CHEC's substantive GDPR compliance. CHEC's position is that the omission related solely to a supporting document and that automatic exclusion was an excessive outcome in the circumstances where we may have been a competitive and reasonably successful bidder of the services.
“CHEC raised concerns regarding the conduct of the Competitive Process and the application of the BSCQ. These concerns included:
The failure of the Stage 1 compliance review to identify the omission subsequently relied upon to exclude CHEC.
The apparent inconsistency between internal evaluator guidance and the approach ultimately taken regarding clarification of missing documents.
The absence of any substantive explanation as to how bidders were expected to reconcile the discrepancy between the evaluation criteria and the portal configuration.
“A further and ongoing concern relates to disclosure and transparency.
“CHEC has requested a number of records including Stage 1 compliance review records, Atamis audit trails, moderation records and clarification activity logs. CHEC considers these documents necessary to understand how the procurement was conducted and to assess whether the process complied with the PSR. We do not believe that these requests have been substantively addressed and that relevant information has not been disclosed, limiting CHEC's ability to properly assess the decision-making process.”
[bookmark: _Toc243651907]Panel Assessment
This section sets out the Panel’s assessment of whether N&N ICB, in carrying out the provider selection process for the community ophthalmology service, breached the PSR regulations. The Panel’s assessment is set out as follows:
Section 5.1 discusses N&N ICB’s decision to exclude CHEC for failing to meet the basic selection criteria; and
Section 5.2 discusses N&N ICB’s response to CHEC’s request for information when reviewing CHEC’s representations.
[bookmark: _Toc243651908]N&N ICB’s decision to exclude CHEC
The Panel’s assessment of whether N&N ICB breached the PSR regulations when excluding CHEC for failing to meet the basic selection criteria is set out as follows:
Section 5.1.1 describes the events leading up to N&N ICB’s decision to exclude CHEC; and
Section 5.1.2 sets out the Panel’s assessment and findings.
5.1.1 Events leading up to N&N ICB’s decision to exclude CHEC
[bookmark: _Ref241047180]N&N ICB’s conclusion that CHEC did not meet the basic selection criteria, and its resulting decision to exclude CHEC from the provider selection process, followed CHEC’s failure to supply a document that was requested in the basic selection criteria questions.
[bookmark: _Ref241768217]The questions leading up to the document request were as follows:
Question K.06: Please confirm that you are GDPR compliant and attach a copy of your DPIA template in relation to having robust Data Protection Impact Assessments (DPIAs) in place at the start of any significant change in processing or identification of any high risk processing in question K.06a.
Question K.06a Please attach a copy of your DPIA template in relation to having robust Data Protection Impact Assessments (DPIAs) in place at the start of any significant change in processing or identification of any high risk processing here.
[bookmark: _Ref241047184]The evaluation criteria for Question K.06 were set out in Atamis, the online system used by bidders to enter their proposals, and were as follows:
Pass = Answering ‘Yes’ and providing a copy of a DPIA template in response to question K.06a that provides assurance of the required privacy impact on the individual
Fail = Answering ‘No’ or answering ‘Yes’ and failing to provide a DPIA template in response to question K.06a that provides assurance of the required privacy impact on the individual
CHEC answered ‘Yes’ to K.06, confirming that it was GDPR compliant, but did not upload a copy of its DPIA template in response to K.06a.
At Stage 2 of the provider selection process, responses to the basic selection criteria questions, including Question K.06, were individually reviewed and scored by two evaluators.[footnoteRef:16] Both marked CHEC’s response to K.06 as a “Fail”. The first evaluator noted “Answered yes but DPIA template not provided in response to K.06a”. The second evaluator noted “Information not provided and not acceptable. No DPIA template attached”. The two evaluators agreed at the subsequent moderation meeting to award CHEC a “Fail” for its response to K.06, with the agreed comment “No DPIA provided”.[footnoteRef:17] [16:  The Panel notes that the absence of CHEC’s DPIA template was not identified as an issue during the preliminary compliance review at Stage 1.]  [17:  N&N ICB, Notts – Ophthalmology BSC Moderation Report, 8 June 2026.] 

[bookmark: _Ref241779402]N&N ICB’s evaluation of responses to key criteria questions (i.e. Stage 3 of the provider selection process) was carried out in parallel with the evaluation of responses to the basic selection criteria. When it was determined that CHEC had failed Question K.06 and would be excluded from the provider selection process, N&N ICB ceased evaluating CHEC’s responses to the key criteria questions. N&N ICB told the Panel that, by this point, evaluators had individually scored CHEC’s responses to the key criteria questions, and had carried out some of the moderation meetings in relation to those questions.[footnoteRef:18] [18:  Panel meeting with N&N ICB, 23 June 2026.] 

5.1.2 Panel assessment and findings on N&N ICB’s decision to exclude CHEC
[bookmark: _Ref241764153]The Panel, in assessing CHEC’s representations about N&N ICB’s decision to exclude it from the provider selection process (see paragraph 39), has considered whether N&N ICB breached the PSR regulations when:
deciding to score bidders’ answers to the request for the DPIA template on a pass/fail basis;
providing bidders with information about the requirement for the DPIA template;
deciding to exclude CHEC from the provider selection process as a result of it not uploading the DPIA template;
conducting the Stage 1 compliance review; and
allowing another bidder to remain in the provider selection process while excluding CHEC.
Decision to score bidders’ answers to the DPIA template request on a pass/fail basis
The Panel asked N&N ICB about the importance of the DPIA template and whether its decision to score bidders’ responses to the request for the DPIA template on a pass/fail basis (and exclude bidders that were awarded a “Fail”) was proportionate.
N&N ICB told the Panel that requesting DPIA templates and scoring responses to that request on a pass/fail basis was not unusual. N&N ICB said that the basic selection criteria questions used in its provider selection process for the community ophthalmology service, including the request for the DPIA template, are used in all of N&N ICB’s competitive tenders under the PSR regulations. N&N ICB also told the Panel that it understood that other commissioners supported by Arden & GEM CSU used the same basic selection criteria questions, including the request for DPIA templates with responses scored on a pass/fail basis.[footnoteRef:19] [19:  Panel meeting with N&N ICB, 23 June 2026] 

N&N ICB said that the basic selection criteria questions have been developed over time, drawing on commissioners’ experience and informed by commissioners’ and providers’ legal obligations. In relation to the DPIA template, N&N ICB said that this was an important component of demonstrating bidders’ compliance with the UK General Data Protection Regulation (GDPR) and the Data Protection Act 2018.[footnoteRef:20] [20:  Panel meeting with N&N ICB, 23 June 2026] 

In response to a Panel question, N&N ICB said that it was cautious about using provider self-certification as an alternative to requesting DPIA templates as this created the risk of a successful bidder during any later due diligence process being unable to supply the required DPIA template.
The Panel agrees with N&N ICB that data protection and, more specifically, compliance with GDPR, is important for providers of health care services. Consistent with this, the Panel understands why N&N ICB wishes to address GDPR compliance in the basic selection criteria questions. The Panel, however, is also of the view that DPIA templates are only likely to give commissioners limited information about whether a bidder has robust data protection governance in place. The Panel notes that it would be relatively easy for a bidder to download a copy of the DPIA template published by the Information Commissioner’s Office (ICO), insert its own corporate logo, and submit this in response to Question K.06a despite, potentially, having a limited understanding of how to properly carry out a DPIA.
Given this, the Panel carefully considered whether N&N ICB acted proportionately by scoring responses to the request for bidders’ DPIA templates on a pass/fail basis. The Panel’s view, on balance, is that these templates do have some value in demonstrating that bidders have a degree of process in place for DPIAs, even if this value may be limited.
Notwithstanding this, the Panel is also of the view that N&N ICB’s approach to asking bidders about data privacy, GDPR compliance and DPIAs could have been framed in a way that gave the ICB more useful information and enabled a more robust assessment.
[bookmark: _Ref241775489]Overall, the Panel finds that N&N ICB, in requesting that bidders supply a DPIA template, and in scoring answers on a pass/fail basis, did not breach the PSR regulations and in particular the obligation under Regulation 4 to act transparently, fairly and proportionately.
Provision of information to bidders about the requirement for the DPIA template
CHEC, in its representations to the Panel, raised concerns about the information supplied to bidders on the Atamis portal about submitting the DPIA template, saying that:
“CHEC believes there was a lack of transparency because the Atamis procurement portal designated the K.06a attachment field as ‘Optional’, whilst the evaluation criteria stated that failure to upload a DPIA template would result in an automatic fail. CHEC's position is that bidders were presented with contradictory information and that it was reasonable to rely on the configuration of the contracting authority's procurement system” (see paragraph 39).
CHEC’s representations to the Panel on this issue followed similar earlier representations to N&N ICB, where it said that:
“the document upload field at Question K.06a was not configured or displayed as a mandatory field. Specifically, the field carried no mandatory-field indicator distinguishing it from optional fields, rather that it was identified as Optional; the portal applied no completeness validation or warning to that field; and critically, the system permitted CHEC to complete, finalise and submit its response without generating any error, flag or notice that the submission was incomplete or non-compliant”.[footnoteRef:21] [21:  CHEC, Written representations to N&N ICB, 23 June 2026, p.3.] 

The Panel, in assessing CHEC’s concerns about the information supplied to bidders about the requirement for the DPIA template, reviewed:
the wording of Questions K.06 and K.06a and the wording of the evaluation criteria for Question K.06 (as set out in Atamis); and
the tagging of the question response fields for Questions K.06 and K.06a on Atamis.
In relation to the wording of Questions K.06 and K.06a (see paragraph 43), including the requirement to upload the DPIA template and the consequences of not uploading the template as set out in the evaluation criteria, the Panel’s view is that the wording of N&N ICB’s requirements was clear.
In relation to the tagging of the question response fields for K.06 and K.06a on Atamis, the Panel notes that these response fields can be tagged as “Required” or “Optional”, depending on whether bidders must submit an answer to a particular question. These system settings on Atamis prevent bidders from submitting their proposal if answers have not been provided for all of the questions tagged as “Required”.
The response to Question K.06, which asked bidders to confirm their compliance with GDPR and told bidders they would need to supply a copy of their DPIA template, was tagged as “Required”. The response to Question K.06a, which asked bidders to upload their DPIA template, was tagged “Optional”.
The Panel observed that the basic selection criteria questions which asked bidders for documents typically followed the same format as K.06 and K.06a. The first question asked about conditions which, if satisfied by the bidder, would require the bidder to supply a document. The second question asked bidders satisfying the relevant conditions to supply the document.
N&N ICB told the Panel that its standard configuration of Atamis for these types of questions was to tag the response field for the first question as “Required” and the second question as “Optional”. It said that this approach allowed for situations where bidders did not need to supply a document. (The alternative, of tagging the response field for the second question as “Required”, would result in all bidders having to submit a document regardless of whether one was required, and would give rise to bidders who would not otherwise need to supply a document having to upload blank documents so that Atamis would accept their proposal.)
N&N ICB drew the Panel’s attention to Questions D.02 and H.04, where the initial questions asked bidders for documentation and were tagged “Required” and the subsequent document upload questions were tagged “Optional”. The two questions, and their evaluation criteria, are set out below.
Question D.02a
“Do you … hold a current NHS provider licence?
· If Yes, please attach a copy of your licence in response to D.02b below.
· If No, please provide an explanation of why you do not require a licence or how you will ensure this is in place for the start of the contract should you be awarded it.
Evaluation criteria:
Pass = Providing copy of NHS provider Licence for your organisation … in D.02b or providing an explanation as to why one is not required or how your organisation … will ensure a licence is obtained and is in place for the start of the contract, should you be awarded it.
Fail = Not providing a copy of NHS Provider Licence for your organisation …  in D.02b and failing to provide an explanation as to why one is not required or how you … will ensure a licence is obtained and is in place for the start of the contract, should you be awarded it.”
Tagged as “Required” in Atamis
Question D.02b
“If you have answered Yes to Question D.02a, please attach a copy of your NHS Provider Licence here.”
Tagged as “Optional” in Atamis
Question H.04
“Can you confirm that any sub-contractors you use will comply with the requirements outlined in this Section H?
· If you have answered Yes, please provide an attachment in H.04a which identifies how your organisation will ensure compliance and what mechanisms will be utilised to ensure compliance.
· For organisations working outside of the UK, please refer to equivalent legislation in the country that you are located.
Evaluation criteria
Pass = Answering "Yes" and attaching a document in H.04a illustrating how you will ensure compliance and what mechanisms will be utilised to ensure compliance, or answering "Not Applicable" as Bidder does not use sub-contractors.
Fail = Answering "No" or answering “Yes” and failing to attach the supporting documentation required in H.04a illustrating how you will ensure compliance and what mechanisms will be utilised.”
Question response field tagged as “Required” in Atamis
Question H.04a
“If you have answered Yes to H.04 please provide an attachment which identifies how your organisation will ensure compliance and what mechanisms will be utilised to ensure compliance.”
Question response field tagged as “Optional” in Atamis
The Panel notes that, for both Questions D.02 and H.04, bidders could submit answers that did not involve supplying a document and this would not result in their exclusion from the provider selection process.
[bookmark: _Ref241772438]For Question D.02a, bidders could answer “No” to whether they have a provider licence and, having explained the reasons for not having a licence, would not have to upload a document (i.e. a copy of their provider licence) in response to Question D.02b. The evaluation criteria for Question D.02a is clear that bidders could obtain a “Pass” without supplying a provider licence. In the Panel’s view, this justifies tagging the question response field for Question D.02b as “Optional”.
[bookmark: _Ref241772441]For Question H.04, bidders without any subcontractors could answer “Not applicable” to the question of whether sub-contractors would comply with the requirements outlined in Section H. No document would then be required in response to Question H.04a. The evaluation criteria for Question H.04 is clear that bidders could obtain a “Pass” without supplying any document in response to Question H.04a. In the Panel’s view, this justifies tagging the question response field for Question H.04a as “Optional”.
By contrast, for Question K.06, there were no circumstances in which a bidder could obtain a “Pass” without uploading the DPIA template in response to Question K.06a. As a result, the Panel’s view is it would have been appropriate (and helpful) for the question response field for Question K.06a to have been tagged “Required”.
The Panel agrees with CHEC that, as a result, the information supplied to bidders through the Atamis system settings contradicted the information supplied to bidders in the evaluation criteria for Question K.06. The Panel, however, also notes that this contradiction did not give rise to any confusion on the part of CHEC about the requirement to submit the DPIA template. CHEC told the Panel its failure to submit the DPIA template was a mistake CHEC told the Panel its failure to submit the DPIA template was a mistake.[footnoteRef:22] However, CHEC also views this mistake as arising in the context of what it considered to be ambiguous procurement instructions and system configuration.[footnoteRef:23] [22:  Panel meeting with CHEC, 23 September 2026.]  [23:  CHEC, Response to the Panel's pre-publication fact-checking, 25 October 2026] 

Given this, the Panel’s view is that, notwithstanding the tagging of the question response field for Question K.06a as “Optional”, the instructions for bidders about the requirement for the DPIA template were sufficiently clear.
The Panel notes that CHEC’s concerns, however, go beyond the provision of unclear information by N&N ICB. CHEC submitted that N&N ICB, in effect, bears some responsibility for CHEC’s failure to submit the DPIA template. This is because N&N ICB, by tagging the question response field for Question K.06a as “Optional” rather than “Required”, caused the Atamis system to allow CHEC to submit its proposal without uploading the DPIA template. (If the question response field for Question K.06a had been tagged as “Required”, Atamis would have prevented CHEC from submitting the proposal without the DPIA template.)
The Panel notes, however, that bidders were unable to solely rely on the tagging of question response fields for checking whether all necessary documents had been submitted. By way of example, questions such as D.02 and H.04a involved a potential requirement to supply a document that only became an actual requirement if certain prior conditions were satisfied. The question response fields for the document questions (i.e. D.02a and H.04b) were tagged as “Optional”, recognising that not all bidders would necessarily satisfy the prior conditions (see paragraphs 67 and 68). However, for bidders that satisfied the prior conditions, the tagging of the question response as “Optional” meant their bid could be submitted even if the required document was not uploaded.
In other words, reference to the tagging of question responses in the Atamis system was not a fail-safe means for bidders to determine whether their proposal included all necessary documents. Bidders had to take responsibility for ensuring that their proposal contained all of the necessary information, referencing the instructions for each question, and working independently of the question response tags in Atamis, even if these were designed to assist bidders in ensuring that their proposal was complete.
Given this, the Panel’s view is that bidders were unable to rely on the information supplied by the Atamis system in deciding whether their proposal included all necessary documentation, and N&N ICB in tagging the response to Question K.06a as “Optional” was not responsible for CHEC’s failure to upload the DPIA template.
As a result, the Panel finds that N&N ICB, in tagging the question response field for Question K.06a as “Optional”, did not breach the PSR regulations and in particular the obligation under Regulation 4 to act transparently, fairly and proportionately.
N&N ICB’s decision to exclude CHEC as a result of the missing DPIA template
[bookmark: _Ref241780140]The Panel, in assessing whether N&N ICB breached the PSR regulations by deciding to exclude CHEC from the provider selection process, reviewed the relevant provisions set out in the tender documentation. This included the following points:
“The offer and accompanying documents must be completed in full. Any offer will be rejected which:
i. Contains gaps, omissions or obvious errors.
ii. Is received after the closing deadline as defined in section 2 Timetable.
iii. Does not include responses to all questions set out in the Competitive Process.
iv. Does not comply fully with the Competitive Process requirements (in particular, but without limitation, any mandatory requirement).”
“In evaluating Offers, should the Submission fail any of the mandatory requirements set out in this Competitive Process and its accompanying documents at any stage of the evaluation process, the Commissioner(s) reserve the right to disqualify the Provider. In this event, no further evaluation of the Offer will take place and the Provider will not be considered further in the Competitive Process.”
“A score of a ‘Fail’ awarded for any ‘Pass / Fail’ question, will result in that bid being excluded from any further evaluation process. Whilst clarification is permitted to clarify a response, it may not be used to correct missing, incorrect or incomplete information. Providers are advised to carefully read each question and the evaluation criteria (per question) thoroughly to ensure the response complies with the advertised evaluation criteria.”[footnoteRef:24] [24:  Arden & GEM CSU, Competitive Process Overview and Instructions for the Provision of the Community Ophthalmology Service on behalf of N&N ICB, pp.13, 28 and 31.] 

The Panel’s view is that the tender documentation clearly set out the consequences for bidders of omitting required documents and for proposals that scored a “Fail” for any pass/fail questions. The Panel is also of the view that N&N ICB was under no obligation to ask a clarification question of CHEC. Consistent with this, the Panel’s view is that N&N ICB, in excluding CHEC as a result of it receiving a score of “Fail” for Question K.06, acted in accordance with the relevant provisions set out in the tender documentation.
The Panel notes CHEC’s concerns about the training supplied to evaluators and in particular the reference in this training to the treatment of missing documents (see paragraph 39). The Panel’s view, however, is that the key issue is whether N&N ICB acted in accordance with the instructions supplied to bidders and, as set out above, this was the case.
As a result, the Panel finds that N&N ICB’s decision to exclude CHEC as a result of it receiving a score of “Fail” for Question K.06 did not breach the PSR regulations and in particular the obligation under Regulation 4 to act transparently, fairly and proportionately.
N&N ICB’s non-identification of the missing DPIA template in the Stage 1 compliance review
CHEC, in its representations to the Panel, raised concerns that N&N ICB should have identified the missing DPIA template in the Stage 1 compliance review rather than in the evaluation of responses to the basic selection criteria questions at Stage 2 (see paragraph 39).
The Panel’s view is that it is not material whether the missing DPIA template was identified in Stage 1 or Stage 2. The point at which the missing DPIA template was identified would not have had any effect on N&N ICB’s subsequent decision making, and as a result, there would have been no difference in the outcome for CHEC.
As a result, the Panel finds that N&N ICB, in identifying that the DPIA template was missing in the Stage 2 evaluation of responses to the basic selection criteria questions rather than in the Stage 1 preliminary compliance review, did not breach the PSR regulations and in the obligation under Regulation 4 to act transparently, fairly and proportionately.
Potential inconsistent treatment of bidders
CHEC, in its representations to the Panel, raised concerns that N&N ICB treated bidders inconsistently by excluding CHEC from the provider selection process while allowing another bidder, that had also initially failed the same requirement, to continue in the provider selection process.
The Panel has carefully reviewed the provider selection documentation and discussed this issue with N&N ICB. The Panel is satisfied that no other bidder failed the same requirement as CHEC (initially or otherwise), and that there was no inconsistency in the treatment of bidders.
[bookmark: _Toc243651909]N&N ICB’s response to CHEC’s information request
This section sets out the Panel’s assessment of whether N&N ICB breached the PSR regulations when responding to CHEC’s request for information about the provider selection process.
Section 5.2.1 sets out the Panel’s assessment of the completeness of N&N ICB’s response; and
Section 5.2.2 sets out the Panel’s assessment of the promptness of N&N ICB’s response.
5.2.1 Completeness of N&N ICB’s response to CHEC’s request for information
[bookmark: _Ref237947226]In assessing the completeness of N&N ICB’s response to CHEC’s request for information, this section, first, describes CHEC’s request for information and N&N ICB’s response; second, sets out the relevant provisions of the PSR regulations; and finally, provides the Panel’s assessment.
CHEC’s request for information and N&N ICB’s response
CHEC’s request for information, included in its representations to N&N ICB, was set out under the following headings:
Evaluation records;
Scoring methodology;
Clarifications;
Comparative information;
Governance; and
Process controls.
[bookmark: _Ref241054408]N&N ICB responded to CHEC’s request for information at the same time as providing its further decision in response to CHEC’s representations. In its response, N&N ICB said “Information to be disclosed is only available up to the point that CHEC was excluded from the process. Any information pertaining to the scoring of other providers’ submissions is excluded, as this may prejudice legitimate commercial interests and/or prejudice fair competition between providers in the future”.[footnoteRef:25] [25:  N&N ICB, Letter to CHEC Re: Provider Representation, 2 September 2026.] 

The information supplied by N&N ICB included:
individual evaluators’ scores and written comments for the basic selection criteria questions for CHEC;
moderation notes and minutes for the basic selection criteria questions;
scoring guidance;
evaluator training slides;
clarification log during the evaluation process;
roles and experience of evaluators;
conflict of interest log; and
process control – Atamis screenshot of bid submission.[footnoteRef:26] [26:  N&N ICB, Letter to CHEC Re: Provider Representation, 2 September 2026.] 

N&N ICB told the Panel that the only information excluded from its response was records relating to the evaluation of CHEC’s and EMMS’s responses to the key criteria questions.[footnoteRef:27] [27:  Panel meeting with N&N ICB, 23 September 2026.] 

CHEC, in its representations to the Panel, raised concerns about the completeness of N&N ICB’s response, saying that:
“CHEC has requested a number of records including Stage 1 compliance review records, Atamis audit trails, moderation records and clarification activity logs. CHEC considers these documents necessary to understand how the procurement was conducted and to assess whether the process complied with the PSR. We do not believe that these requests have been substantively addressed and that relevant information has not been disclosed, limiting CHEC's ability to properly assess the decision-making process” (see paragraph 39).
Relevant provisions of the PSR regulations
[bookmark: _Ref241782363]The relevant provisions of the PSR regulations are set out in Regulations 12(4), 12(5) and 24.
[bookmark: _Ref241157232]Regulation 12(4) says that “where the relevant authority receives representations … it must … (b) provide promptly any information requested by an aggrieved provider where the relevant authority has a duty to record that information under Regulation 24”.
Regulation 12(5) says that commissioners are not obliged to supply the information requested under Regulation 12(4) “where provision (a) would prejudice the legitimate commercial interests of any person, including those of the relevant authority, (b) might prejudice fair competition between providers …”
Regulation 24 provides a list of the records that must be kept by commissioners in each provider selection process. (As there is no dispute between CHEC and N&N ICB about whether the requested information fell within the scope of Regulation 24, the full text of this regulation is omitted.)
Panel assessment of N&N ICB’s response to CHEC’s request for information
N&N ICB, in explaining the omissions from its response to CHEC’s information request (i) said that “information to be disclosed is only available up to the point that CHEC was excluded from the process”; and (ii) referred to the exemptions in Regulations 12(5)(a) and (b) when explaining its refusal to provide records relating to the evaluation of the key criteria questions (see paragraph 89).
The Panel reviewed N&N ICB’s record of its internal assessment of CHEC’s information request, and notes that:
in relation to two information requests by CHEC, N&N ICB’s internal assessment was that it had no record of the requested information; and
in relation to CHEC’s other information requests where N&N ICB refused to supply the requested information, N&N ICB’s internal assessment was that “CHEC failed to meet the requirements of the Basic Selection Criteria so not relevant/available”.[footnoteRef:28] [28:  N&N ICB, Commissioner Response – CHEC, undated.] 

N&N ICB’s record keeping
For the two requests where N&N ICB’s internal assessment was that it had no relevant record (see table below), the Panel considered whether N&N ICB had breached its recordkeeping obligations under the PSR regulations.
Table: CHEC information requests where no corresponding record kept by N&N ICB
	CHEC request
	N&N ICB internal assessment

	Any internal record, email or note concerning whether to issue a clarification to CHEC in respect of K.06 and/or K.06a including any decision not to do so and the reasons for it.
	There is no internal record as to whether to issue a clarification in respect of K.06 and/or K.06a. Based on the evaluation criteria it was a clear ‘Fail’ score.

	The Stage 1 preliminary compliance / submission-completeness checks for both bidders, including any record relating to the receipt or non-receipt of required attachments.
	There is no physical record of Stage 1 preliminary compliance check. This was a basic check of compliance to ensure all bids were submitted before deadline and appear capable of evaluation. There is no record relating to the receipt or non-receipt of required attachments.


Source: N&N ICB, Local panel review paper, undated. 
In relation to CHEC’s request for any record concerning whether to issue a clarification to CHEC in respect of Questions K.06 or K.06a, the Panel’s view is that N&N ICB did not breach its recordkeeping obligations. No clarification was considered by N&N ICB (see paragraph 77), and hence there was no record.
In relation to CHEC’s request for records of the Stage 1 preliminary compliance checks, the Panel notes that this was a formal stage in the evaluation process (see paragraph 30). Given this, the Panel’s view is that N&N ICB was obliged to keep a record of its decision-making with respect to the outcome of Stage 1 of the provider selection process.
The Panel also notes that N&N ICB was unable to provide the Panel with any contemporaneous record of its decision to terminate the evaluation of CHEC’s proposal part way through Stage 3 of the provider selection process (as a result of the outcome of the concurrent Stage 2). N&N ICB told the Panel that its records in this regard were limited to the provider selection process outcome report, and there was no record of the decision taken at the time of N&N ICB’s exclusion from the provider selection process.
As a result, the Panel finds that N&N ICB, in failing to keep a record of the outcome of Stage 1 of the provider selection process or a contemporaneous record of its decision to exclude CHEC from the provider selection process, breached the PSR regulations and in particular Regulation 24 which sets out commissioners’ record keeping obligations.
N&N ICB’s refusal to supply certain information to CHEC
In relation to CHEC’s other information requests where N&N ICB refused to supply the requested information, the Panel notes that N&N ICB’s internal assessment that “CHEC failed to meet the requirements of the Basic Selection Criteria so not relevant/available” does not address the grounds for withholding information that are set out in Regulation 12(5).
The Panel also notes that N&N ICB was in possession of records relating to its evaluation of CHEC’s response to the key criteria questions. At the point CHEC was excluded from the process, evaluators had individually scored CHEC’s responses to the key criteria questions, and had carried out some of the moderation meetings in relation to key criteria questions (see paragraph 47). As set out in previous Panel reports, individual evaluator notes and notes from moderation meetings form part of the records that commissioners are obliged to keep under Regulation 24.
The Panel further notes that while N&N ICB’s explanation to CHEC for withholding this information refers to prejudice to legitimate commercial interests or fair competition between providers, no record was supplied to the Panel that set out any assessment of how this potential prejudice could come about. The Panel asked N&N ICB how it reached the view that the information which had been requested might prejudice legitimate commercial interests or fair competition between providers. N&N ICB was only able to tell the Panel that it had been acting following receipt of legal advice, and could not provide any explanation of why it reached this conclusion.[footnoteRef:29] [29:  Panel meeting with N&N ICB, 23 June 2026.] 

In the absence of any explanation from N&N ICB, it is not possible for the Panel to substantively consider N&N ICB’s view that its records of its evaluation of bidders’ proposals fell within the exemptions set out in Regulation 12(5).
Given the above, the Panel finds that N&N ICB, in failing to provide a sufficient response to CHEC’s information request and in failing to provide a justified decision to withhold information under Regulation 12(5), breached the PSR regulations and in particular Regulation 12(4) which requires commissioners to provide promptly any information requested by an aggrieved provider where the relevant authority has a duty to record that information, and Regulation 12(5) which sets out the basis for withholding requested information.
5.2.2 Timing of N&N ICB’s response to CHEC’s request for information
N&N ICB, in responding to CHEC’s request for information, supplied requested information at the same time as communicating its further decision in relation to CHEC’s representations.
The PSR regulations require that commissioners respond to requests for information promptly (see Regulation 12(4)(b) at paragraph 93), and as the Panel has pointed out on many previous occasions, supplying requested information at the same time as communicating a further decision on a provider’s representations breaches the obligation to respond promptly.
Moreover, this also gives rise to a breach of Regulation 12(4)(a), whereby commissioners must “ensure each provider who made representations is afforded such further opportunity to explain or clarify the representations as the relevant authority considers appropriate”. Where a provider does not promptly receive the information it has requested, it has not been afforded further opportunity to explain or clarify its representations.
The Panel finds that N&N ICB, in responding to CHEC’s request for information at the same time as communicating its further decision in relation to CHEC’s representations, breached the PSR regulations and in particular Regulation 12(4)(b) which obliges commissioners to provide promptly any information requested by an aggrieved provider where the relevant authority has a duty to record that information, and Regulation 12(4)(a) which obliges commissioners to ensure each provider who made representations is afforded such further opportunity to explain or clarify the representations as the relevant authority considers appropriate.
The Panel would reiterate that it has made numerous previous findings on this issue.
[bookmark: _Toc243651910]Panel Advice
In summary, the Panel’s findings on the provider selection process carried out by N&N ICB for its community ophthalmology service are as follows:
First, the Panel finds that N&N ICB, in requesting that bidders supply the DPIA template, and in scoring answers on a pass/fail basis, did not breach the PSR regulations and in particular the obligation under Regulation 4(1)(b) to act transparently, fairly and proportionately.
Second, the Panel finds that N&N ICB, in tagging the question response field for Question K.06a in the Atamis portal as “Optional”, did not breach the PSR regulations and in particular the obligation under Regulation 4(1)(b) to act transparently, fairly and proportionately.
Third, the Panel finds that N&N ICB’s decision to exclude CHEC as a result of it receiving a score of “Fail” for Question K.06 did not breach the PSR regulations and in particular the obligation under Regulation 4(1)(b) to act transparently, fairly and proportionately.
Fourth, the Panel finds that N&N ICB, in identifying that the DPIA template was missing in the Stage 2 evaluation of responses to the basic selection criteria questions rather than in the Stage 1 preliminary compliance review, did not breach the PSR regulations and in particular the obligation under Regulation 4(1)(b) to act transparently, fairly and proportionately.
Fifth, the Panel finds that N&N ICB, in failing to keep a record of the outcome of Stage 1 of the provider selection process or a contemporaneous record of its decision to exclude CHEC from the provider selection process, breached the PSR regulations and in particular Regulation 24 which sets out commissioners’ record keeping obligations.
Sixth, the Panel finds that N&N ICB, in failing to provide a sufficient response to CHEC’s information request and in failing to provide a justified decision to withhold information under Regulation 12(5), breached the PSR regulations and in particular Regulation 12(4) which requires commissioners to provide promptly any information requested by an aggrieved provider where the relevant authority has a duty to record that information, and Regulation 12(5) which sets out the basis for withholding requested information.
Finally, the Panel finds that N&N ICB, in responding to CHEC’s request for information at the same time as communicating its further decision in relation to CHEC’s representations, breached the PSR regulations and in particular Regulation 12(4)(b) which obliges commissioners to provide promptly any information requested by an aggrieved provider where the relevant authority has a duty to record that information, and Regulation 12(4)(a) which obliges commissioners to ensure each provider who made representations is afforded such further opportunity to explain or clarify the representations as the relevant authority considers appropriate.
Given these conclusions, three options are open to the Panel. The Panel may advise that:
the breaches had no material effect on N&N ICB’s selection of a provider and it should proceed with awarding the contract as originally intended;
N&N ICB should return to an earlier step in the provider selection process to rectify the issues identified by the Panel; or
N&N ICB should abandon the current provider selection process. 
The Panel’s view is that, given its finding that N&N ICB’s decision to exclude CHEC from the provider selection process did not breach the PSR regulations, the ICB’s subsequent breaches of the PSR regulations in relation to CHEC’s information requests were not material to the outcome of the provider selection process. This is because, even if N&N ICB had provided the requested information both completely and in a timely way, this would not have resulted in a situation where CHEC would have been eligible to win the contract.
As a result, the Panel’s advice is that N&N ICB continue with the planned award of the contract for its community ophthalmology service as originally intended.
On a broader note, the Panel encourages commissioners to carefully consider the materiality and impact of mandatory requirements in their provider selection processes. It is, of course, critical that commissioners run provider selection processes that are procedurally sound, and meet the requirements of transparency, fairness and proportionality. At the same time, commissioners should also ensure that they do not lose sight of the need to secure high quality provision for patients, whilst spending public money wisely.
While the Panel has not found any breach of the PSR regulations on this basis in this case, the Panel notes that overly restrictive or unnecessarily prohibitive “pass/fail” exclusionary criteria may have the effect of distorting or unduly narrowing the field of potential providers, making it more difficult for commissioners to meet the requirements of Regulation 4(1)(a), which obliges commissioners to “act with a view to: (i) securing the needs of the people who use the services; (ii) improving the quality of the services; and (iii) improving efficiency in the provision of the services.
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